wuAMinst Uv ves 1 adil OP DERE ee OS ee ee - 


| and aes Circuit Judges. Jy 
No. 10035 vi 
rte 
L\ Ginited States tb1 


Ly 


Circuit Court of Appeals “~ 


For the Ninth Circutt. 


THE B. F. GOODRICH COMPANY, a corpora- 
tion, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


Cranseript of MWecorvd 


Upon Appeal from the District Court of the 
United States for the Southern District 
of California, Central Division. 


is 32) 
MAY 14 1942 


| PAUL P. O ORIEN, 


tT ais 
PARKER PRINTING COMPANY, 545 SANSOME STREET. SAN FRANCISCO 


No. 10035 
Giiited States 


Cireut Court of Appeals 


For the Ninth Circuit. 


Pitas. FY. GOODRICH COMPANY, a cofpora- 
tion, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


Transcript of MWecord 


Upon Appeal from the District Court of the 
United States for the Southern District 
of California, Central Division. 


PARKER PRINTING COMPANY. S485 SANSOME STREET. SAN FRANCISCO 


INDEX 


{Clerk’s Note: When deemed likely to be of an important nature. 
errors or doubtful matters appearing in the original certified record are 
printed literally in italic; and, likewise, cancelled matter appearing in 
the original certified record is printed and cancelled herein accordingly. 
When possible, an omission from the text is indicated by printing in 
italic the two words between which the omission scems to occur. ] 

Page 
Affidavit of Service of Petition filed Oct. 6, 1937 26 
Affidavit of Service of Petition filed Oct. 6, 1937 27 
Affidavit of Service of Answer filed Feb. 3, 19389 49 


Affidavit of Armond Monroe Jewell filed April 


SO eee ris ccigcpcian centile e e 136 
Affidavit of Service of Cost Bill filed Aug. 8, 
SRM 2.5555 ciineccensctebbcessac eye tat rs 169 
Amendment to Demurrer filed April] 6, 1938....... 33 
Amendment to Demurrer filed Aug. 1, 1988.......... 3) 
Amendment to Petition filed May 21, 1988............. Bg 
etewer to Petition filed Peb, 3, 1939)... 41 
Answer to First Amended Petition (see Stipu- 
I hace ee 78 
Appeal: 
Mee OIC OSES OLY... cccscscecsccseeccesctseastncscsnerticenscstanenscnonaee 172 
Designation of Contents of Record on (Ci 
ae Court OF ASD OBIS ) nonce ccccsscscsnsciesecnenicn 264 


Designation, Amended, of Contents of Ree- 
ord on (Cireuit Court of Appeals)... 279 


Designation of Contents of Record on (Dis- 
‘iy 01? (GGT RII ees oop sane Pra ete this: 


u The B. F. Goadrackh Orv. 
index 
Nonee of - 


Statemem of Poms on 


ttorners, Names and Ad@resses of 
Bond for Costs ov. Apmeat.. rr 
Brief of Defendant ve Ohgeetions ay esameumpr 2? 
Certificate of ‘Clank F¢ a Genesis of Reard__._ 79 
Gertificate af (Clovk ‘as to Audenent Rol_____._ Im 
Gecuam: & hee CT. 
Conclusions of the ‘Comm on Nkerrs Ted Der 

ee ee 


Demurver to Petmoen. and Amendnrem.: 
0 oS. BA 


eee mre te PEL ay 


Desionation of Comers of Resord a Agpreal 
Cram Quun of Agmedie) a 


Destenation. Amended. o Conmors of Resord 
on Amped "Chrenit "Gorm of Beenie! —__. 


Desigonation of Contems of Rerord on Ampea 
Se i , —— ne | 


Findings of Pact and Coneinsions a7 Weve. BaP 


ee eT 


Judemenr — il a ee ee iw 
Moeomorandum of Cests anc Tushiesemets — Die 
Memoreandum of Treason ————— | 


Minute Order Trenrme Motion te Reonen. Age 
hh, oor eK 


us. United States of America 


Index Page 


Minute Order for Findings and Judgment. Der. 
I 2) i en ee eee ea 


Minute Order Overruling Demurrer, Oet. 3. 1935 


Mimtre Order Submitting Cause fer Deeisien. 
ree. i). 19)... — 
Motton. Notiee of. for Order Sustamine Deruer- 
a ee EE ee 
Motion, Neture of. t) Reopen Case, Feb. 3. 1941 
Afflaver of George Hnbbell Saappertine 
Wittata *y Rewpem. 
Affidavit of S. M. Jett Supperting Morn 
to Reopen. ........... ee 


Affdarie of F.C. Leshe Sup perring Metre 


ON 
Memorandum otf Aurheritres.. 00 ow... 
Names anv Achlresses of Asternevs.w 


Notiee of Appeal fled by Plainsifi Nev. 3. Mti 

Order Denying Metinn tro Reopen Case. 

Order Extending Time to Deeker ‘ppewl. fled 
Mer. 2) (9f1.............. 

Order Extending Time tw Deeket Appead. fled 
Order tor Amentimens of Original Petrtien. Gel 
ey cae alll 
Order for Transmitttal ot Original Papers amd 

a en: a 


iv The B. F. Goodrich Co. 


Index Page 

Order on Decision of Action on the Merits, Dee. 
31, 1940 ke 109 

Order on Submission of Cause for Decision, 
Feb. 10, 194002 wee 93 
Order Overruling Demurrer, Oct. 3, 1938............... 40 
Petition, First Amended, filed Feb. 5, 1940......... 49 
Petition of Plaintiff for Recovery of Taxes... 2 


Petition of Plaintiff for Recovery of Taxes, 
Amendineit (0 . oes. 2 ee B10) 


Petition of Plaintiff for Recovery of Taxes, 


First Amended 222.6053. 2. 39 
Statement of Points on Appeal = =a 264 
Stipulation as to filing First Amended Petition 

ald Te ANS We? icsccc..cc 78 
Stipulation of Facts filed Feb. 10, 1940... 80 
Stipulation Continuing Hearing on Demurrer, 

Apr. 8, 1938... 160 
Stipulation Continuing Hearing on Demurrer, 

June 13, 2988.....n0080 nue 161 
Stipulation Continuing Hearing on Demurrer, 

Aue. 1, 1988.02. 162 
Stipulation Extending Time to File Defend- 

ani’s buel, May 28, 1940 164 


Stipulation Extending Time to File Plaintiff’s 
Brief, June 17, 1940... eee 165 


us. United States of America Vv 


Index Page 
Stipulation Extending Time to File Plaintiff’s 
Joon el UU a RR 2 0 eee ee 166 
Stipulation for Order Extending Time to 
Gaim Ay ppeal, NOV. 29, VO4Vnceccscsssseasessecsnee 170 
Stipulation for Order Extending Time. to 
Weel peal, Jai 22, W942. ccccccncseenen 180 
Substitution of Attorneys filed Feb. 10, 1940........ WS 
Substitution of Attorneys filed herein Feb. 3, 
eh Ne cese: cts vette a 109 
Stipulation, Supplemental, re Exhibits filed May 
Sy, CHES sek ee a ie aaa e atest or oO cere 159 


‘Testimony : 
Brief of Defendant in Reply, containing 
GB TeChONS tOeeltAIN TESLIMNONY..........c.0cc0-. 263 
Exlnbits for plaintiff: 
A—Copy of Assignment, dated 6/30/34 191 
B—Copy of Assignment, dated 8/14/35 194 
C—Copy of Return for Nov. & Dee. 


LSS teen ee ss ee 197 
D—Copy of Claim for Refund, dated 

Sc) 513 eee eee eee ere «oe. 199 
E—Copyv of Amended Claim Refund, 

Ge a7 )0) (ai: ne nr eee 204 
F—Copy of Claim for Refund. dated 


G—Copy of Amended Claim for Re- 
7ETE DC ¢ Pe SIC0% 9s: eee 215 


The B. F. Goodrich Co. 


Index Page 
Exhibits for plaintiff (Cont.) : 
Hl, Ha, and Hs—Three (3) Letters, 


Treas. Dep’t to Goodrich Co............... 2am 
I—Copy of Minutes of 7/6/34 and 

8/24/34 . eee 226 
J—Copy of Certificate of Dissolution, 

dated 12/21/34... ee 234 


Exhibits for United States: 
1—Copy of Return, dated Nov. 1933... 236 


2—Copy of Return, dated Dee. 1933... 238 
3—Copy of Claim for Abatement, 
Gated 1/0/26 ccccccnccicesccna 239 


4—Copy of Claim for Abatement, 
dated 5/21/30... 255 


NAMES AND ADDRESSES OF ATTORNEYS 


For Appellant: 


MESSRS. NEWLIN & ASHBURN, 
RAY J. SOLEMAN, Esq,, 

1020 Edison Building, 

Los Angeles, California. 


For Appellee: 
WILLIAM FLEET PALMER, Esq., 
United States Attorney, 


ARMOND MONROE JEWELL, Esq., 
Assistant United States Attorney, 
600 U. 8S. Post Office and Court House 
Building, 
Los Angeles, California. [1*] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 


2 The B. F. Goodrich Co. 


In the District Court of the United States, South- 
ern District of California, Central Division. 


In Law No. 8138-M 


THE B. F. GOODRICH COMPANY, a corpora- 
tion, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


PETITION. 


(Action for money had and received—For recovery 
of taxes erroneously collected) 


Comes now plaintiff, The B. F. Goodrich Com- 
pany, a corporation, and for its cause of action 
alleges: 

I. 

This action is brought against the United States 
of America as defendant for the reason that the 
person, namely John P. Carter, who was Collector 
of Internal Revenue at Los Angeles, California, 
for the Sixth District of California, at the time 
of payment under protest of the amounts for the 
recovery of which this action is brought, died prior 
to the commencement of this action and on or about 
the 24th day of April, 1935. 


Au 
Plaintiff now is and at all times hereinafter men- 
tioned was a corporation organized and existing 
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under and by virtue of the laws of the State of 
New York; that it is qualified to do business in 
the State of California, and has its principal office 
and place of business at Akron, Ohio, with an 
office in Los Angeles, California. 

That defendant, herein, the United States of 
America, now is and at all times mentioned herein 
was a body politic. 


TY. 

That on June 30, 1934, plaintiff became owner 
of all the rights, claims and choses in action of 
every nature and description [2] which the Pacific 
Goodrich Rubber Company then had against all 
persons, firms or corporations, whether then due 
and payable or to become due and payable there- 
after, under an assignment from the said Pacific 
Goodrich Rubber Company to the plaintiff, in 
which all of the assets above described were sold, 
transferred, assigned and set over to the plaintiff, 
all as is shown by copy of said assignment, a full, 
trne and correct copy of which assignment herein- 
after follows, is hereby referred to and made a 
part of this petition. 


“ASSIGNMENT 


Know All Men by These Presents that Pa- 
eifie Goodrich Rubber Company, a corporation 
duly organized and existing under the laws of 
the State of Delaware and having its general 
offices at Los Angeles, California. for good 
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and valuable considerations enuring to its ben- 
efit and herewith acknowledged, does hereby 
assign, transfer and set over to The B. F. 
Goodrich Company, a New York corporation, 
all rights, claims and choses in action of every 
nature and description which said Pacific Good- 
rich Rubber Company now has or shall have 
against any and all persons, firms or corpora- 
tions, whether now due and payable or here- 
after becoming due and payable including, but 
without limiting the generality of the fore- 
going, all bills or accounts receivable, out- 
standing contracts, insurance policies, bank ac- 
counts, stocks, bonds, or other interest in other 
firms, companies and/or businesses, also all 
cash, trade marks, trade names, patents, leases, 
merchandise, raw materials, supphes and equip- 
ment. 

To Have and to Hold the same unto the said 
The B. F. Goodrich Company, its successors 
and assigns forever. 

Said Pacific Goodrich Rubber Company has 
nominated, constituted and appointed and by 
these presents does nominate, constitute and 
appoint said The B. F. Goodrich Company, 
its true and lawful attorney with full power 
and authority in its name or in the name of 
Pacific Goodrich Rubber Company to claim, 
demand payment and/or collect all such claims 
and amounts and otherwise to prosecute any 
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proceedings at law or in equity therefor and to 
give effectual discharge thereof. 

And said Pacifie Goodrich Rubber Company 
does hereby agree that it will at any time or 
from time to time hereafter at the request of 
said The B. F. Goodrich Company make, do 
and execute all such further acts and instru- 
ments as may be necessary, convenient and 
proper to enable The B. F. Goodrich Company 
to recover said claims and amounts hereim- 
above referred to, title to which is hereby 
vested or intended to be vested in said The B. 
F. Goodrich Company. 

In Witness Whereof, Pacifie Goodrich Rub- 
ber Company has caused these presents to be 
signed in its name and on its behalf and its 
corporate seal to be affixed hereto by its Presi- 
dent and Seeretary as of the 30th day of June, 
1934. 

Attest: 

S. M. JETT 
Secretary. 
PACIFIC GOODRICH 
RUBBER COMPANY, 
By J. D. THEW 
President.’’ [3] 


IV. 
That during his lifetime and during the time 
when the amounts herein paid were sought to be 
recovered, John P. Carter was the duly appointed 
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qualified and acting Collector of Internal Revenue 
for the Sixth District of California. 


Ne 

That this is an action arising under the laws 
of the United States levying and providing for 
the collection of mternal revenue, and more par- 
ticularly under the Act of June 6, 1932, Chapter 
209, Section 202, 47 Stat. 261, as modified by the 
Act of August 12, 1933, Chapter 25, Section 9(a), 
48 Stat. 35, and is for the recovery of a manufac- 
turer’s excise tax on rubber tires or casings erro- 
neously and illegally collected from the Plaintiff 
by the Defendant. 


Va. 

That under Section 16 of the Agricultural Ad- 
justment Act (Public No. 10, 73d Congress), the 
plaintiff was required to pay a tax upon the sale 
or other disposition of any article processed whol- 
ly or in chief value from cotton which it had on 
hand or in transit to it on August 1, 1933, (the 
date the processing tax on cotton went into effect 
by proclamation of the Secretary of Agriculture), 
in an amount equivalent to the tax which would 
have been paid on said cotton had it actually been 
processed after August 1, 1933, 1. e., $0.044184 per 
pound; that under Section 9(a) of said Agricul- 
tural Adjustment Act, plaintiff was allowed to 
compute the manufacturer’s excise tax on tires 
levied by Section 602 of the Revenue Act of 1932 
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by deducting from the weight, of said tires the 
weight of processed cotton in said tires upon which 
a processing tax had been paid under Section 9(a) 
or Section 16(a) of the Agricultural Adjustment 
Act. 

VIL. 

That said defendant and said Collector of In- 
ternal Revenue refused to permit, plaintiff to take 
eredit against excise [4] tax on articles processed 
wholly or in chief value from cotton in its inven- 
tory on August, 1, 1933, despite the fact that the 
processing tax had theretofore been duly paid by 
the plaintiff upon cotton contained in such articles 
under Section 16(a) of the Agricultural Adjust- 
ment Act, and said defendant and said Collector 
of Internal Revenue erroneously and illegally de- 


manded payment by plaintiff of $.000000000. with in- 
leis! Ol —— , and said defendant and said 


Collector of Internal Revenue erroneously colleet- 
ed from plaintiff, and the same was turned over to 
defendant, the sum of $15,880.64 on or about April 
17, 1934, and $569.75 on or about July 27, 1934. 


AUUE 

fiat plaintiff, on or about, the ............... day of 
August, 1935, duly filed with Nat Rogan, suc- 
cessor of said deceased Collector of Internal Rev- 
enue, as Collector of Interal Revenue for the 
Sixth Distmet of California, in Los Angeles. its 
Claim for Refund of said tax and interest in the 
aggregate sum of $16,450.39, paid by plaintiff on 
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April 17, 1934, and July 27, 1934, as set out above, 
together with interest thereon from the date of 
such erroneous payment to the date of the allow- 
ance of refund, and that the grounds set, forth in 
said Claim for Refund were as follows: 

‘‘Under the provisions of this section, (9(a) 
of the Agricultural Adjustment Act), the tax- 
payer took credit on excise tax, in the sum of 
$15,880.64. The taxpayer insists that the Com- 
missioner’s construction of Section 9 of the 
Agricultural Adjustment Act to the effect that 
the taxpayer is not entitled to the credit against 
excise tax by reason of floor stock tax pay- 
ments under which the above mentioned tax 
was paid, is incorrect and that a proper con- 
struction of the Section 9 of the Agricultural 
Adjustment Act entitled taxpayer to a credit 
of the amount of tax and interest above 
claimed.”’ 


That, a full, true and correct copy of said Claim 
hereinafter follows, is hereby referred to and by 
this reference is incorporated herein and made a 
part of this petition. [5] 


us. United States of America 9 


AMENDED CLAIM 


Form 843 
Treasury Department 
Internal Revenue Service 
Revised June, 1930 


To Be Filed with the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below 
the kind of claim filed, and fill in the certificate on 
the reverse side. 

( ) Refund of Tax Illegally Collected. 

( ) Refund of Amount Paid for Stamps Un- 
used, or Used in Error or Excess. 

( ) Abatement of Tax Assessed (not appheable 
to estate or income taxes). 

State of Ohio, 
County of Summit—ss: 

Name of taxpayer or purchaser of stamps—The 
B. F. Goodrich Company. 

Business address—(Street) 5400 E. Ninth Street, 
(City) Los Angeles, (State) Calif. 

J 

The deponent, being ae sworn according to 
law, deposes and says that this statement is made 
on behalf of the taxpayer named, and that the 
facts given below are true and complete: 

1. District in which return (if any) was filed— 
Los Angeles, California. 
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2. Period (if for income tax, make separate 
form for each taxable year) from...................... , a= 


3. Character of assessment or tax—Excise tax. 

4. Amount of assessment, $16,450.39; dates of 
payment April 17, July 27, 1934. 

5. Date stamps were purchased from the Gov- 
ernMeht 4... ee 

6. Amount to be refunded, $16,450.39 plus interest 

7. Amount to be abated (not applicable to in- 
come or estate taxes) $e 

8. The time within which this claim may be le- 
gally filed expires, under Section 1106 of the Rey- 
enue Act of 1932, on April 17, 1938. 

The deponent verily believes that this claim should 
be allowed for the following reasons: 

During the period from August 1, 1933 through 
September 30, 1933, the taxpayer manufactured 
and sold tires which contained some 705,806 pounds 
of cotton fabric in various states of manufacture, 
upon which it had paid to the Collector of Inter- 
nal Revenue for the 6th District of California, a 
so-called floor tax levied by Section 16 of the 
Agricultural Adjustment Act, at the rate of 
$.044184 per pound. That in computing the excise 
tax levied by Section 602 of the Revenue Act of 
1932 upon tires manufactured and sold subsequent 
to August, 1, 1933, taxpayer took a deduction from 
said excise tax in accordance with the provisions 
of Section 9 of the Agricultural Adjustment Act, 
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that is, it arrived at excise tax due by deducting 
from the weight. of the tires manufactured and 
sold after August 1, 1933, the weight of processed 
cotton in said tires upon which a so-called floor tax 
had been paid under Section 16 of the Agricultural 
Adjustment Act. Upon an examination of tax- 
payer’s records, the Commissioner of Internal 
Revenue assessed the tax above described against 
the taxpayer upon the theory that the provisions 
of Section 9 of the Agricultural Adjustment Act 
did not apply to articles upon which a floor stock 
tax had been paid under the provisions of Section 
16 of said Act. The taxpayer did not include the 
tax herein asked to be refunded in the price of 
the article or articles with respect to which said 
tax was imposed. Neither did it collect the amount 
of said tax from the persons to whom the articles 
im question were sold. That a proper interpretation 
of Section 9 of the Agricultural Adjustment Act 
entitles the taxpayer to the credit taken by it 
upon its excise tax returns by reason of the pay- 
ment of the so-called floor-tax. The taxpayer in- 
sists that the words ‘‘processing tax’? as used in 
Section 9 of the Agricultural Adjustment Act mean 
any and all taxes levied under and by the general 
scheme of the processing taxes and that ‘‘process- 
ing taxes’’ as used throughout the Agricultural 
Adjustment Act mean not only the tax which ac- 
erued upon the processing of the article in ques- 
tion but the so-called floor tax levied in order to 
prevent processors from escaping or avoiding the 
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taxes levied under said Agricultural Adjustment, 
Act, and that Congress intended that the credit 
granted under said Section 9 of the Agricultural 
Adjustment Act should apply wherever any proc- 
essing or floor stock tax had been paid. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacific Goodrich Rubber Company, 
a Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all its 
rights, claims and choses in action of every nature 
and description which said Pacific Goodrich Rub- 
ber Company then had or might have against, all 
persons, firms or corporations, whether then due 
and payable or to become due and payable there- 
after. 

Under said assignment, Pacifie Goodrich Rubber 
Company nominated and appointed The B. F. 
Goodrich Company, its true and lawful attorney 
with full power and authority in its name or in 
the name of Pacific Goodrich Rubber Company, 
to ask, demand, or collect all such claims and 
amounts and otherwise to prosecute any proceed- 
ings at law or in equity therefor and to give ef- 
fectual discharge thereof. [6] 


Certificate 
I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 
[Form not filled in] 
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I certify that the records of this office show the 
following facts as to the purchase of stamps: 
[Form not filled in] 


Instructions 

1. The elaim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. The claim should be sworn to by the taxpay- 
er, if possible. Whenever it is necessary to have the 
elaim executed by an attorney or agent, on behalf 
of the taxpayer, an authenticated copy of the docu- 
ment specifically authorizing such agent or attor- 
ney to sign the claim on behalf of the taxpaver 
shall accompany the claim. The oath will be admin- 
istered without charge by any collector, deputy 
collector, or internal revenue agent. 

3. If a return is filed by an individual and a 
refund claim is thereafter filed by a legal represen- 
tative of the deceased, certified copies of the letters 
testamentary, letters of administration, or other 
similar evidence must be annexed to the claim, to 
show the authority of the executor, administrator, 
or other fiduciary by whom the claim is filed. If an 
executor, administrator, guardian, trustee, receiver, 
or other fiduciary files a return and thereafter re- 
fund claim is filed by the same fiduciary, docu- 
mentary evidence to establish the legal authority 
of the fiduciary need not accompany the claim, pro- 
vided a statement is made on the claim showine 
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that the return was filed by the fiduciary and that 
the latter is still acting. 

4. Where the taxpayer is a corporation, the claim 
shall be signed with the corporate name, followed 
by the signature and title of the officer having au- 
thority to sign for the corporation. [7] 


That said Claim was rejected by the Commissioner 
of Internal Revenue under date of May 22, 1936, 
along with an amended claim, filed as hereinafter 
stated. 
1X 
That plaintiff, on or about April ..... , 1936, duly 
filed with Nat Rogan, the suecessor to said de- 
eeased Collector of Internal Revenue, as Collector 
of Internal Revenue for the Sixth District of 
California, its amended Claim for Refund of said 
tax and interest, in the aggregate sum of $16,450.39, 
paid by plaintiff as above set, forth, and the grounds 
set forth in said Amended Claim were as follows: 
‘‘During the period from August 1, 1933 
through September 30, 1933, the taxpayer man- 
ufactured and sold tires which contained some 
705,806 pounds of cotton fabric in various 
states of manufacture, upon which it had paid 
to the Collector of Internal Revenue for the 
Sixth District of California, a so-called floor 
tax levied by Section 16 of the Agricultural 
Adjustment Act, at the rate of $.044184 per 
pound. That in computing the excise tax levied 
by Section 602 of the Revenue Act of 1932 upon 
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tires manufactured and gold subsequent to Au- 
gust 1, 1933, taxpayer took a deduction from 
said excise tax in accordance with the pro- 
visions of Section 9 of the Agricultural Adjust- 
ment Act, that is, it arrived at excise tax due 
by deducting from the weight of the tires man- 
ufactured and sold after August 1, 1933, the 
weight of processed cotton in said tires upon 
which a so-called floor tax had heen paid under 
Section 16 of the Agricultural Adjustment Act. 
Upon an examination of taxpayer’s records, 
the Commissioner of Internal Revenue assessed 
the tax above described against the taxpayer 
upon the theory that the provisions of Section 
9 of the Agricultural Adjustment Act did not 
apply to articles upon which a floor stock tax 
had been paid under the provisions of Section 
1G of the said Act. The taxpayer did not include 
the tax herein asked to be refunded in the price 
of the article or articles with respect to which 
said tax was imposed. Neither did it collect the 
amount of said tax from the persons to whom 
the articles in question were sold. That a proper 
interpretation of Section 9 of the Agricultural 
Adjustment Act entitles the taxpayer to the 
eredit taken by it upon its excise tax returns 
by reason of the payment of the so-called floor 
tax. The taxpayer insists that the words “‘proc- 
essing tax’? as used in Section 9 of the Agyri- 
ewltural Adjustment Act mean any and all taxes 
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levied under and by the general scheme of the 
processing taxes and that “‘processing taxes”’ 
as used throughout the Agricultural Adjust- 
ment Act mean not only the tax which accrued 
upon the processing of the article im question 
but the so-called floor tax levied in order to 
prevent processors from escaping or avoiding 
the taxes levied under said Agricultural Ad- 
justment Act, and that Congress intended that 
the credit granted under said Section 9 of the 
Agricultural Adjustment Aet should apply 
wherever any processing or floor stock tax had 
been paid.”’ 


That a full, true and correct copy of said Amend-— 


ed Claim hereinafter follows, is hereby referred to 
and is by reference incorporated herein and made 
a part hereof. [8] 


CLAIM 


Form S45 


Treasury Department 


Internal Revenue Service 


Revised June. 1930 


To be filed with the Collector where Assessment 


was made or tax paid 


The Colleetor will indicate in the bleck below the 


kind of claim filed. and I] in the certificate on the 


reverse side. 


x) Refund of tax illegally collected. 
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( ) Refund of amount paid for stamps unused, 
or used in error or excess. 
( ) Abatement of tax assessed (not applicable 
to estate or income taxes). 

State of Ohio, 
County of Summit—ss. 

Name of Taxpayer or purchaser of stamps The 
B. F. Goodrich Company. 

Business address 5400 E. Ninth Street, 

(Street ) 

Los Angeles, California. 

(City) (State) 

ee 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 

1. District in which return (if any) was filed 
Los Angeles, California. 

2. Period (if for income tax, make separate form 
iom@aeh taxable vear) from... .., 19._, to 


4. Amount of assessment, $16.450.39: dates of 
payment April 17: July 27, 1934. 

9). Date stamps were purchased from the Govern- 
AE annem eset 

6. Amount to be refunded..........-$16,450.39 


plus interest. 
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7. Amount to be abated (not applicable to in- 
come or estate faxes). Go 

8. The time within which this claim may be 
legally filed expires, under Section 1106 of the Reve- 
nue Act of 1932, on April 17, 1938. 

The deponent verily believes that this claim should 
be allowed for the following reasons: 

Section 9 of the Agricultural Adjustment Act 
(H. R. 3835) provides: ‘‘That upon any article upon 
which a manufacturers’ sales tax is levied under 
the authority of the Revenue Act of 1932 and which 
manufacturers’ sales tax 1s computed on the basis 
of weight, such manufacturers’ sales tax shall be 
computed on the basis of the weight of such finished 
article less the weight of the processed cotton con- 
tamed therein, on which a processing tax has been 
paid.’’ Under the provisions of this section, the tax- 
payer took credit on excise tax, in the sum of 
$15,880.64. The taxpaver insists that the Commis- 
sioner’s construction of Section 9 of the Agricul- 
tural Adjustment Act to the effect that taxpayer 
is not entitled to a credit against excise tax by 
reason of floor stock tax payments under which the 
above mentioned tax was paid, is incorrect and that 
a proper construction of the Section 9 of the Agri- 
cultural Adjustment Act entitles taxpaver to a credit 
of the amount of tax and interest above claimed. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacifie Goodrich Rubber Company, 
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a Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all 
its rights, claims and choses in action of every 
nature and description which said Pacific Goodrich 
Rubber Company then had or might have against 
all persons, firms or corporations, whether then due 
and payable or to become due and payable there- 
after. 

Under said assignment, Pacific Goodrich Rubber 
Company nominated and appointed The B. F. Good- 
rich Company, its true and lawful attorney with 
full power and authority in its name or in the name 
of Pacifie Goodrich Rubber Company, to ask, de- 
mand or colleet all such claims and amounts and 
otherwise to prosecute any proceedings at law or 
m equity therefor and to give effectual discharge 
thereof. [9] 


CERTIFICATE 


J certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 


[Form not filled in] 


I certify that the records of this office show the 
following facts as to the purchase of stamps: 


[Form not filled in} 
Instructions 


1. The elaim must set forth in detail and under 
oath each ereund wpon which it is made, and facts 
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7. Amount to be abated (not appheable to in- 
comé of estate taxes)... 2 seme Go... 

8. The time within which this claim may be 
legally filed expires, under Section 1106 of the Reve- 
nue Act of 1932, on April 17, 1938. 

The deponent verily believes that this claim should 
be allowed for the following reasons: 

Section 9 of the Agricultural Adjustment Act 
(H. R. 3835) provides: ‘‘That upon any article upon 
which a manufacturers’ sales tax is levied under 
the authority of the Revenue Act of 1932 and which 
manufacturers’ sales tax is computed on the basis 
of weight, such manufacturers’ sales tax shall be 
computed on the basis of the weight of such finished 
article less the weight of the processed cotton con- 
tained therein, on which a processing tax has been 
paid.’’ Under the provisions of this section, the tax- 
payer took credit on excise tax, mn the sum of 
$15,880.64. The taxpayer insists that the Commis- 
sioner’s construction of Section 9 of the Agricul- 
tural Adjustment Act to the effect that taxpayer 
is not entitled to a credit against excise tax by 
reason of floor stock tax payments under which the 
above mentioned tax was paid, is correct and that 
a proper construction of the Section 9 of the Agri- 
cultural Adjustment Act entitles taxpaver to a credit 
of the amount of tax and interest above claimed. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacifie Goodrich Rubber Company, 
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a Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all 
its rights, claims and choses in action of every 
nature and description which said Pacifie Goodrich 
Rubber Company then had or might have against 
all persons, firms or corporations, whether then due 
and payable or to become due and payable there- 
after. 

Under said assignment, Pacific Goodrich Rubber 
Company nominated and appointed The B. F. Good- 
rich Company, its true and lawful attorney with 
full power and authority in its name or in the name 
of Pacifie Goodrich Rubber Company, to ask, de- 
mand or colleet all sueh claims and amounts and 
otherwise to prosecute any proceedings at law or 
in equity therefor and to give effectual discharge 
thereof. [9] 


CERTIFICATE 


I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 


[Form not filled in] 


I certify that the reeords of this office show the 
following facts as to the purchase of stamps: 


[Form not filled in] 
Instructions 


J. The claim must set forth in detail and under 
oath each eround upen wlieh it is made. and facts 
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sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. ‘The claim should be sworn to by the tax- 
payer, if possible. Whenever it is necessary to have 
the claim executed by an attorney or agent, on be- 
half of the taxpayer, an authenticated copy of the 
document specifically authorizing such agent or at- 
torney to sign the claim on behalf of the taxpayer 
shall accompany the claim. The oath will be ad 
ministered without charge by any collector, deputy 
collector, or internal revenue agent. 

5. Ifa return is filed by an individual and a re- 
fund claim is thereafter filed by a legal repre- 
sentative of the deceased, certified copies of the 
letters testamentary, letters of administration, or 
other similar evidence must be annexed to the claim, 
to show the authority of the executor, administra- 
tor, or other fiduciary by whom the claim is filed. 
If an executor, administrator, guardian, trustee, re- 
ceiver, or other fiduciary files a return and there- 
after refund claim is filed by the same fiduciary, 
documentary evidence to establish the legal author- 
itv of the fiduciary need not accompany the claim, 
provided a statement is made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

4. Where the taxpayer is a corporation, the 
claim shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer having 
authority to sien for the corporation. [10] 
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x. 

That on or about May 25, 1936, plaintiff received 
from The Commissioner of Internal Revenue a 
notice dated May 22, 1936, that the said Amended 
Claim for Refund of said additional assessment 
and interest was rejected by the Commissioner of 
Internal Revenue on May 22, 1936, and neither said 
amount collected from plaintiff nor any part thereof 
has been repaid to the plaintiff. 


XT. 

That on August 1, 1933, the plaintiff held for 
sale or other disposition articles processed wholly 
or in chief value from cotton, to-wit, tire fabric, 
thread and other materials having a total cotton 
content of 784,177 pounds; that the plaintiff, ac- 
cording to law and the Regulations of the Secre- 
tary of the Treasury, promulgated in pursuance to 
said law, duly prepared and filed with said John 
P. Carter, Collector of Internal Revenue, its return 
and amended return showing said cotton content 
in detail, and paid to said Collector of Internal 
Revenue for defendant, and the same was paid and 
turned over to defendant by said Collector of In- 
ternal Revenue, a tax thereon at the rate of 
$0.044184 per pound, which was the rate fixed by 
the Seeretary of Agriculture in accordance with the 
provisions of the Agricultural Adjustment Act; that 
plaintiff paid to said Collector of Internal Revenue 
for defendant and the same was paid and turned 
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over to defendant under said return, the sum of 
$34,648.08 in four installments as follows: 


Allgust 31193 )2 2 ee $ 7,368.06 
September 30, 1933.............. 7,368.06 
October ois 1a... 11,249.98 
November 30, 193° 2 8,662.03 


That despite the fact that the tax levied and col- 
lected was erroneously and illegally levied and c¢ol- 
lected, no part of the above named tax has been 
received hy, refunded or credited to the plaintiff. 
[11° 

GUL 

That from August, Ist through the 15th day of 
September, 1933, the plaintiff manufactured and 
sold tires which contained 757,260 pounds of the 
above mentioned 784, 177 pounds of articles proc- 
essed wholly or in part from cotton and which was 
in plaintiff’s inventory, and, on August 1, 1933, 
being held for sale or other disposition by the 
plaintiff, and upon which a tax at the rate of 
$0.044184 per pound had been paid as above set 
forth. 

XIII. 

That for the months of August, September, Oc- 
tober, November and December, 1933, the plaintiff 
filed with said John P. Carter, Collector of Inter- 
nal Revenue, its manufacturers’ excise tax returns 
in accordance with the law and regulations of the 
Secretary of the Treasury, and paid to said Col- 
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lector of Internal Revenue for and the same was 
paid and turned over to defendant, the taxes dis- 
closed by said returns to be due and owing on the 
tives sold during said months, under the provisions 
of Section 602 of the Revenue Act of 1932; that 
the plaintiff computed the aforesaid taxes by de- 
ducting from the weight of the tires so sold the 
weight of the articles processed wholly or in chief 
value from cotton, contained therein, including in 
said deduction the above described 757,260 pounds 
of articles processed wholly or in chief value from 
cotton upon which a tax had theretofore been paid 
at the rate of $0.044184 per pound as hereinbefore 
eiieeed. Phat on or about April ........... 1934, the 
defendant and the said Collector of Internal Rev- 
enue for defendant assessed an additional manu- 
facturer’s excise tax against plaintiff for the months 
of November and December, 1933, in the sum of 
$15,880.64, with interest in the sum of $569.75, and 
that said additional assessment erroneously and il- 
legally included an additional excise tax at the rate 
of 2144¢ per pound upon said 757,260 pounds of 
articles processed wholly or in chief value from 
cotton, which amount the plaintiff had [12] deduct- 
ed from the weight of tires sold by it during the 
months of August and September, 1933, as above 
alleged. 
XIV. 

Upon demand by defendant and said John P. 

Carter, Collector of Internal Revenue, plaintiff on 
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April 17, 1934, paid to said Collector of Internal 
Revenue for, and the same was paid and turned 
over to defendant, the sum of $15,880.64, and on 
July 27, 1934, paid to said Collector of Internal 
Revenue for, and the same was paid and turned 
over to defendant, interest according to the said 
demand in the sum of $569.75; that said payments 
were made by the plaintiff under protest that such 
assessment was erroneous and illegal and was made 
solely to avoid interest, and penalty, of which fact 
the defendant was duly advised at the time of said 
payments. 
XV. 

That at the time said additional tax was as- 
sessed, the defendant and the said John P. Carter, 
Collector of Internal Revenue, for convenience in 
arriving at the additional tax and interest which 
defendant and said Collector of Internal Revenue 
claimed to be due from plaintiff to defendant, de- 
termined that such assessment should be levied for 
the months of November and December; that the 
plaintiff did not object to this action if assessment 
were to be made, but did object to any additional 
assessment being made. 


BOE. 

That plaintiff has not meluded any of the tax 
which it herein seeks to recover in the price of 
the article with respect to which the said tax was 
imposed nor has it collected the amount of the 
said tax from the vendees of said article. 
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XVII. 

That by reason of the premises, defendant be- 
came and is indebted to plaintiff in the sum of 
$16,450.39, together with interest, after allowing 
all just credits and offsets. [13] 


XVIII. 

That plaintiff is and always has been the sole 
owner of the Claim herein referred to since June 
30, 1934. and has not assigned or transferred said 
claim or any part thereof or any interest therein. 

Wherefore, the plaintiff prays judgment against 
the defendant. United States of America, in the 
sum of $16,450.39, with interest thereon at the 
rate of six per cent (6%) per annum. upon the 
sum of $15,880.64 from April 17. 1934. and in- 
terest at said rate upon the sum of $569.75 from 
July 27, 1934. 

THE B. FB. GOODRICH 
COMPANY 
Br ANDREWS. BLANCHE 
& KLINE, 
And EUGENE H. BLANCHE 
Its Attorneys 

[Endorsed]: Filed Oct. 1. 1937. R. S. Zimmer- 

man, Clerk, By Edmund L. Smith, Deputy. [14] 
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[Title of District Court and Cause.] 


AFFIDAVIT OF SERVICE BY MAILING— 
(PETITION) 


State of California, 
County of Los Angeles—ss. 


Blanche Swan, being first duly sworn, says: 
That affiant is a citizen of the United States and 
a resident of the County of Los Angeles: that 
affiant is over the age of eighteen years and is 
not a party to the within and above entitled action; 
that affiant’s business address is 414 Union Oil 
Building, 617 West 7th Street, Los Angeles, Cali- 
fornia; that, on the 5th day of October, 1937, affi- 
ant served the Petition on file in this action by 
placing a true copy thereof in an envelope ad- 
dressed as follows: ‘‘Honorable Homer C. Cum- 
mings, United States Attorney General, Washing- 
ton, D. C.’’ and by then sealing said envelope and 
depositing the same, with postage thereon fully 
prepaid, in the United States Post Office at Los 
Angeles, California, and that said envelope was 
mailed to said Homer C. Cummings by registered 
mail. 

That there is delivery service by United States 
mail at the place so addressed and there is a regu- 
lar communication by mail between the place of 
mailing and the place so addressed. 


BLANCHE SWAN 
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Subseribed and sworn to before me this 5th 
day of October, 1937. 


[Seal] GRACE S. WILDERS 
Notary Public in and for the County of Los An- 
geles, State of California. 


[Endorsed]: Filed Oct. 6, 1937. R. S. Zimmer- 
man, Clerk, By L. B. Figg, Deputy Clerk. [15] 


[Title of District Court and Cause. ] 
AFFIDAVIT OF SERVICE—(PETITION) 


State of California, 
County of Los Angeles—ss. 


Harry A. Mayhew, being first duly sworn, de- 
poses and says: 

J am and was on the date herein mentioned over 
the age of eighteen years and not a party to the 
above entitled action; that I personally served the 
Petition on file in said action by delivering to and 
leaving with the following named person, in the 
City of Los Angeles, County of Los Angeles, State 
of California, on the date set opposite his name, a 
true copy thereof, to-wit: 

EK. H. Mitchell, Assistant United States Attor- 
ney October 4, 1937. 


HARRY A. MAYHEW 


28 The B. F. Goodrich Co. 


Subscribed and sworn to before me this 4th 
day of October, 1937. 


[Seal] GRACE 8S. WILDERS 
Notary Public in and for the County of Los An- 
geles, State of California. 


[Endorsed]: Filed Oct. 6, 1937. R. S. Zimmerman, 
Clerk, By L. B. Figg, Deputy Clerk. [16] 


[Title of District Court and Cause. ] 
DEMURRER 


Comes Now the defendant, United States of 
America, by Ben Harrison as United States At- 
torney in and for the Southern District of Cah- 
fornia, and Francis C. Whelan, Assistant United 
States Attorney for said District, its attorneys, and 
respectfully demurs to plaintiff’s Petition filed 
herein, and for grounds for said demurrer says: 

1. On June 16, 1936, there was enacted by Con- 
gress the Revenue Act of 1986 (H. R. 12395, Publie 
No. 740, 74th Cong., Title 7, U. 8S. C. A. § 644 et 
seq.) which was signed by the President of the 
United States and became effective on June 22, 
1936, under the provisions of which this Court is 
now without jurisdiction of the matters and things 
of which plaintiff complains, and to render judg- 
ment in favor of plaintiff and against defendant 
herein for that: 
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(a) Congress by Section 903 of said Rev- 
enue Act of 1936 has made the filing of a claim 
for refund by plaintiff with the Commissioner 
of Internal Revenue after June 22, 1936, and 
prior to July 1, 1937, setting forth clearly 
under oath all the evidence relied upon in 
support of said elaim, a condition precedent 
to the maintenance of this swt in the absence 
of which this Court is without jurisdiction to 
entertain this suit. 

(b) Congress by Section 904 of said Rev- 
enue [17] Act of 1936 has provided that (ex- 
eept as to processing taxes as defined in the 
Act of 1936 as hereinafter more particularly 
set forth) no suit or proceeding whether 
brought before or after June 22, 1936, for the 
recovery, recoupment, set-off, refund or credit, 
or counter-claim, of any amount paid by or 
collected from any person as a tax under the 
Agricultural Adjustment Act shall be main- 
tained in any Court if brought before the ex- 
piration of eighteen months from the date of 
the filing of the claim for refund required to 
be filed by Section 903 of the Act, unless the 
Commissioner renders a decision thereon within 
that time, or after the expiration of two years 
from the date of mailing by registered mail 
by the Commissioner to the claimant, notice of 
disallowance of that part of the claim to which 
such suit or proceeding relates. 
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The effect of said Section 904 (Title 7 U.S. ©. A. 
§ 646) is to deprive this Court of jurisdiction to 
herein determine this suit, since it affirmatively ap- 
pears from the face of the Petition that no such 
decision by the Commissioner of Internal Revenue 
or no such claim has or have been made. 

(c) Congress by Sections 905 and 906 (Ti- 
tle 7 U. 8. C. A., §§ 647 and 648) of said Rev- 
enue Act of 1936 has deprived this Court of 
Jurisdiction to hear and determine the matters 
set forth in plaintiff’s Petition covering the 
amounts paid or collected from plaintiff as 
processing taxes under the Agricultural Ad- 
justment Act. 

(d) Congress by Section 906 of said Rev- 
enue Act of 1936 has conferred exclusive juris- 
diction to hear and determine the matters set 
forth in [18] plaintiff’s Petition covering the 
amounts paid or collected as processing taxes 
from plaintiff under the Agricultural Adjust- 
ment Act upon a Board of Review established 
pursuant to subdivision (b) thereof subject to 
review on petition filed by plaintiff or the 
Commissioner of Internal Revenue as provided 
in subdivision (g) of said Section 906 by the 
Circuit Court of Appeals of the United States 
where the claimant resides, or by agreement of 
plaintiff and the Commissioner of Internal 
Revenue in the United States Court of Ap- 
peals for the District of Columbia. 
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2. Plaintiff’s said Petition does not state facts 
sufficient to constitute a cause of action against this 
defendant for the following reasons: 

(a) It affirmatively appears from the alle- 
gations of plaintiff's Petition that plaintiff has 
not complied with the provisions laid down by 
Congress in Sections 902, 903 ,904 and 906, 
respectively, and each subdivision thereof, re- 
spectively, of the Revenue Act, of 1936, each 
of which sections and subdivisions thereof is 
hereby by reference adopted and made part 
hereof as if specifically herein set forth. 

(b) Plaintiff’s said Petition does not state 
any facts which would warrant a judgment by 
this Court, against this defendant and in favor 
of plaintiff. 

BEN HARRISON 
United States Attorney 
FRANCIS C. WHELAN 
Assistant U. S. Attorney 
Attorneys for 
Defendant. 


[Endorsed]: Filed Dec. 3, 1937. [19] 
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POINTS AND AUTHORITIES 
IN SUPPORT OF DEMURRER. 


IL. 

This Court is without jurisdiction to entertain 
this action in so far as it relates to the recovery 
of amounts paid as processing taxes. Section 906, 
Revenue Act of 1936 (hereto appended). 


IT. 
The withdrawal from the District Courts of juris- 
diction to entertain suits for recovery of amounts 
paid as processing taxes has deprived plaintiff of 
no constitutional rights. 


Anniston Mfg. Co. v. Davis, 301 U. 8. 387. 


Ue 

This Court is without jurisdiction to pass upon 
plaintiff’s claim for refund of floor stocks taxes. 

A. Section 903 of the Revenue Act provides 
that unless certain procedural steps are taken by 
claimant, no refund of amounts paid as taxes shall 
be allowed and no suit shall be brought or main- 
tained for recovery of any amount paid as a tax. 


B. The requirements have not been complied 
with by plaintiff, and its suit is premature. 
C. Conditions precedent to the right to sue the 


United States are validly imposed. 
Anniston Mfg. Co. v. Davis, supra. 
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D. Compliance with conditions precedent must 
be alleged. 
Arnson v. Murphy, 115 U. 8S. 579, 584, 586. 


1. Comphance with conditions precedent of 
Sections 903 and 904 of the Revenue Act have 
not been alleged. 


2. Klements required by Section 902 of the 
Act have not been alleged. 


[Endorsed]: Filed Dee. 3, 1937. R. S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy Clerk. [20] 


[Title of District Court and Cause. ] 
AMENDMENT TO DEMURRER. 


Comes now the defendant United States of Amev- 
ica, by Ben Harrison, United States Attormey for 
the Southern District of California, and Francis 
C. Whelan, Assistant United States Attorney for 
the Southern District of California, and respect- 
fully moves the following amendment to defendant’s 
demurrer alveady on file, on the following grounds: 


3. That it does not appear from the bill 
of complaint on file herein that a valid assign- 
ment has been made of the subject matter of 
the claim alleged in said bill by the Pacific 
Goodrich Rubber Company to complainant 
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herein, as required by Section 203, Title 31 
U. S. Code; and that it affirmatively appears 
from the face of said bill of complaint that 
plaintiff does not rely upon a valid assignment 
of the claim alleged in plaintiff’s bill of com- 
plaint as required by said Title 31, Section 203 
U. 8. Code; and that plaintiff’s bill of com- 
plaint does not state a cause of action against 
this defendant for such reason. 


Wherefore, defendant prays that plaintiff’s bill 
of complaint be dismissed for the grounds set forth 
in defendant’s demurrer already on file and in this 
amendment to demurrer. 

Respectfully submitted, 
BEN HARRISON, 
United States Attorney, 
FRANCIS C. WHELAN, 
Assistant U. 8S. Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed Apr. 6, 1938. R. S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy Clerk. [21] 
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[Title of District Court and Cause. ] 
AMENDMENT TO PETITION 
Pursuant to court Order dated May 21, 1938, 
plaintiff The B. F. Goodrich Company, a corpora- 
tion, amends its petition on file herein by adding 
to paragraph IIL at the end thereof the following 
allegation : 
In addition to the foregoing assignment and as 
a supplement thereof, there was executed by Pacific 
Goodrich Rubber Company, on the 14th day of 
August, 1935, a further document assigning unto 
The B. F. Goodrich Company all the rights, claims 
and choses in action of every nature and description 
which the Pacific Goodrich Rubber Company then 
had against all persons, firms or corporations, 
whether then due and pavable or should later accrue, 
all as shown by a copy of said document, a full, 
true and correct copy of which hereinafter follows, 
and is hereby referred to and made a part of the 
amended petition: 
‘‘Hor value received, the undersigned, Pacific 
Goodrich Rubber Company, does hereby sell. 
assign and transfer unto The B. F. Goodrich 
Company, all claims, demands, choses in action 
or cause or causes of action of whatsoever kind 
and hatire which if has or which Mav later 
acerue against all persons whomsoever, par- 
ficulatly its claim for refund of excise tax 
illegally paid to the United States Government 
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from and after April 17, 1934, in the sum of 
$16,450.39, or any one sum finally found [22] 
to be due, together with interest thereon. 
The assignor does by these presents, hereby 
nominate, constitute and appoint the said The 
B. F. Goodrich Company, its true and lawful 
attorney with full power and authority in its 
name or in the name of the undersigned, to 
claim, demand payment and/or collect all such 
claims and amounts and particularly, said claim 
for exeise tax illegally paid to the United States 
Government, and otherwise to prosecute any 
and all proceedings at law or in equity there- 
for and to take such other action as may be 
necessary or appropriate to settle, compromise 
and/or collect said claim or claims, and fur- 
ther, to give effectual discharge of said claim 
or claims. 


In Witness Whereof, the undersigned has here- 
unto attached its hand and seal this the 14th 
day of August, 1935. 
PACIFIC GOODRICH RUBBER 
COMPANY, 
(Seal) By J. D. TEW, 
President. 
By S. Me sire 
Secretary. 


F.C, LESLIE 
FF. M. SEIFERT 
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State of Ohio, 

County of Summit—ss. 

Before me, a Notary Public in and for said 
County, personally appeared J. D. Tew, Presi- 
dent, and S. M. Jett, Secretary of the Pacific 
Goodrich Rubber Company, the corporation 
which executed the foregoing instrument, who 
acknowledged that the seal affixed to said in- 
strument is the corporate seal of said corpora- 
tion; that they did sign and seal said instru- 
ment as such President and Secretary in be- 
half of said corporation and by authority of 
its board of directors; and that said instru- 
ment is their free act and deed individually 
and as such President and Secretary and the 
free and corporate act and deed of said the 
Pacific Goodrich Rubber Company. 


In Testimony Whereof, I have hereunto sub- 
scribed my name and affixed my official seal 
at Akron, Ohio, this 14th day of August, 1935. 
ALBERTA M. TEWERS, 
Nota, Public. 
My Commission expires Dec. 15, 1935." 


(Seal) [23] 


That in all other particulars said petition shall 


be and remain in the form as on file herein. 
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Dated: May 21st, 1988. 
THE B. F. GOODRICH COMPANY, 
By: ANDREWS, BLANCHE & KLINE 
and EUGENE H. BLANCHE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 21, 1938. R. S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy. [24] 


[Title of District Court and Cause. ] 
ORDER 


For good cause shown, It Is Hereby Ordered 
that the petition on file in the above entitled action 
shall be amended in the particulars as set forth in 
the hereunto attached Amendment to Petition. 


Dated: May 21, 1938. 
WM. P. JAMES, 
Judge. 
[Endorsed]: Filed May 21, 1938. R. 8S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy. [25] 


vs. United States of America 39 
[Title of District Court and Cause. ] 


SECOND 
AMENDMENT TO DEMURRER 


Comes Now the defendant, United States of 
America, by its attorneys Ben Harrison, United 
States Attorney, and Francis C. Whelan, Asst. 
United States Attorney, and moves this amend- 
ment to its demurrer now on file herein. 


if. 

Defendant hereby demuys to plaintiff’s complaint, 
as amended, upon the grounds and reasons here- 
tofore set forth in defendant’s Demurrer, as already 
amended on file herein, and by reference incorpo- 
rates all of the same herein. 

BEN HARRISON, 
United States Attorney. 
FRANCIS C. WHELAN, 
Asst. United States Attorney, 
Attorneys for defendant. 

Received copy of above document. Andrews 
Blanche & Kline. By H. A. Mayhew. 

[Endorsed]: Filed Aug. 1, 1938. R. S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy Clerk. [26] 


40 The B. F. Goodrich Co. 
[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR ORDER 
SUSTAINING DEMURRER. 


To: The B. F. Goodrich Company, a corporation; 
and 

To: Andrews, Blanche & Kline and Eugene H. 
Blanche, its attorneys: 


You, and each of you, will please take notice 
that the defendant United States of America will 
move the above entitled court on the 3rd day of 
October, 1928, at 10 0’clock A. M., before the Honor- 
able Paul J. McCormick, United States District 
Judge, in Room 588 Pacific Electric Building, Los 
Angeles, California, for its order sustaining de- 
fendant’s Demurrer to plaintiff’s Bill of Complaint 
herein. 


Dated: August 8, 1938. 
UNITED STATES OF AMERICA, 
By BEN HARRISON, 
United States Attorney, 
FRANCIS C. WHELAN, 
Asst. United States Attormey. 


[Endorsed]: Filed Aug. 9, 1938. R. 8. Zimmer- 
man, Clerk. By L. B. Figg, Deputy Clerk. [27] 


ny 


At a stated term, to-wit: The September Term, 
A. JT). 1988, of the District Court of the United 
States of America, within and for the Central 
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Division of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Monday the 8rd day of October in the 
year of our Lord one thousand nine hundred and 
thirty-eight. 


Present: 
The Honorable: Paul J. McCormick, District Judge. 
[Title of Cause.] 

This cause coming on for hearing on demurrer; 
F. C. Whelan, Assistant U.S. Attorney, appearing 
for the Government; F. C. Leshe, Esq., appearing 
for the plaintiff: 

Attorney Whelan makes a statement in support 
of the said demurrer, and Attorney Leshe makes 
a statement in opposition. 

Tt is, thereupon, ordered that the demurrer be, 
and it is, overruled, and thirty (80) davs are allowed 
in which to answer. [28] 


[Title of District Court and Cause. ] 
ANSWER 
Comes now defendant, United States of America, 


and for answer to plaintiff’s petition, as amended, 
demies, adnits and alleges as follows: 


First Answer and Defense. 


18 
Answering paragraph TTT of said petition as 
amended this defendant does not have sufficient 
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information or belief to enable it to answer the 
allegations of said paragraph and therefore, basing 
its denial upon that ground, denies each and every 
allegation of said paragraph III as amended. 


JUL 

Answering paragraph V of said petition this an- 
swering defendant denies that this is an action for 
recovery of a manufacturer’s excise tax on rubber 
tires or casings erroneously or illegally collected 
from the plaintiff by the defendant, and alleges 
that this action is in fact an action for the re- 
covery of floor stock taxes collected from the plain- 
tiff by the defendant under the provisions of the 
Agricultural Adjustment Act, (Act of May 12, 1933; 
Title 7 U.S. C. See. 616). 


IDOL, 

Answering the allegations of paragraph VI of 
said petition, this answering defendant denies that 
plaintiff was allowed to compute the manufacturer’s 
excise tax on tires levied by Section 602 of the [29] 
Revenue Act of 1932 by deducting from the weight 
of said tires the weight of processed cotton in said 
tires unless said cotton had been processed after 
August 1, 1933. 

Further answering the allegations of said para- 
eraph VI this defendant alleges that under the 
provisions of Title 7 U. S. C. See 609, Act of May 
12, 1933, commonly known as the Agricultural Ad- 
jJustment Act, it was provided that upon any article 
upon which a manufacturer’s sale tax is levied 
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under the authority of Chapter 20 of Title 26, 
and which manufacturer’s sales tax is computed 
on the basis of weight, such manufacturer’s sales 
tax shall be computed on the basis of the weight 
of said mentioned article Jess the weight of the 
processed cotton therein on which a processing tax 
has been paid; this defendant further alleges that 
neither plaintiff nor plaintiff’s assignor paid any 
processing tax upon the cotton referred to in plain- 
tiff’s complaint and defendant alleges that any sumis 
paid under the Agricultural Adjustment Act re- 
spectine said cotton by plaintiff or plaintiff's as- 
signor were paid as floor stock taxes and that there 
is no provision in said Agricultural Adjustment 
Act or otherwise allowing for a deduction from any 
amounts due as tax under the authority of Chapter 
20 of Title 26 United States Code, on account of 
the payment of any floor stock taxes paid under 
the Agricultural Adjustment Act. 


Ty. 

Answering paragraph VII of said petition this 
defendant denies that this defendant and/or the 
Collector of Internal Revenue erroneously and/or 
legally demanded payment by plaintiff of any sum 
or sums, and denies that said defendant and/or 
said Collector of Internal Revenue erroneously ¢ol- 
lected from plaintiff any sum or sums; and denies 
that a processing tax within the meaning of Title 
7, U. S. C. See. 609 had been paid upon said 
cotton referred to in said paragraph VIT. [80] 
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Vi 

Answering paragraph XI of said petition this 
defendant does not have sufficient information or 
belief to enable it to answer the allegations of said 
paragraph as to the amount of tire fabric, thread 
and/or other materials processed wholly or in chief 
value from cotton and held by plaintiff for sale 
on August 1, 1933; therefore, basing its denial upon 
that ground defendant denies each and every allega- 
tion pertaining to the amount of such materials 
held for sale or other disposition by plaintiff on 
August 1, 1933; further answering the allegations 
of said paragraph this defendant denies that any tax 
levied and/or collected against or from plaintiff 
under the provisions of the Revenue Act of June 
6, 1932, Chapter 209, Section 202; 47 Stat. 261, 
as modified by the Act of May 12, 1933, Chapter 
25, Section 9(a); 48 Stat. 35, Title 7 U. 8S. C. 
609(a), was erroneously and/or illegally levied 
and/or collected. 

Nae 

Answering the allegations of paragraph XII of 
said petition, this answering defendant does not 
have sufficient information or belief to enable it to 
answer the allegations of said paragraph not here- 
inbefore admitted and therefore, basing its denial 
on that ground, denies each and every allegation of 
said paragraph not hereinbefore admitted. 


WADE 
Answering paragraph XIII of said petition this 
defendant denies that plaintiff filed with the Col- 
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lector of Internal Revenue therein referred to, for 
the periods therein referred to, its manufacturer’s 
excise tax returns in accordance with the law and/or 
regulations of the Secretary of the Treasury; and 
this defendant denies that the alleged assessment 
assessed against plaintiff was erroneously and/or 
illegally made. 
NLL 

Answering the allegations of paragraph XVI, this 
answering de- [31] fendant does not have sufficient 
information or behef to enable it to answer the 
allegations of said paragraph and therefore, basing 
its denial upon that ground, denies each and every 
allegation of said paragraph. 


TX. 

Answering the allegations of paragraph XVII of 
said petition, this defendant denies each and every 
allegation thereof. 

xX. 

Answering the allegations of paragraph XVIII 
of said petition, this defendant demes each and 
every allegation thereof, upon the ground that it 
does not have sufficient information or belief to 
enable it to answer the same. 


Seeond Answer and Defense. 


For further and affirmative answer and defense, 
this defendant alleges as follows: 


ie 
Defendant alleges that this action is in fact one 
for the recovery of floor stock taxes alleged to have 
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been levied by the defendant under the provisions 
of Title 7, U. 8. C. Sec. 616, Act of May 12, 
1933, Chap. 25, Title 1, Sec. 16, upon certain stocks 
of processed cotton held for sale or other disposition 
by Pacific Goodrich Rubber Company, a corpora- 
tion, on August 1, 1933; that said Act has been 
held unconstitutional and invalid and that certain 
procedural steps have been enacted by the Con- 
eress of the United States regarding the refund 
of any moneys paid as taxes under said uncon- 
stitutional act, which said act is commonly known 
as the Agricultural Adjustment Act. 


II. 

That it is provided by the provisions of the 
Revenue Act of 1936, Chap. 690, for the procedure 
required to be taken for refund of any moneys 
collected under said Agricultural Adjustment Acts 
that under the provisions of said Revenue Act, Title 
7, U.S. C. Sec. 645, it is provided that no refund 
of any amount paid by or collected from any [82] 
person as taxes under said Agricultural Adjustment 
Act shall be made or allowed unless after June 22, 
1936, and prio® to July 1, 1937, asclaim forge 
fund has been filed by said person in accordance 
with regulations prescribed by the Commissioner of 
Internal Revenue with the approval of the Secre- 
tary of the Treasury. It is further provided by 
Title 7 U. S. C. See. 646, that no suit or pro- 
ceeding shall be brought or maintained m any 
court for the recovery of any moneys paid under 
said Aericultural Adjustment Act before the ex- 
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piration of eighteen (18) months from the date 
of filing a claim therefor under Section 645. of 
Title 7, U. 8. C., unless the Commissioner renders 
a decision thereon within that time or after the 
expiration of two years from the date of mailing 
to claimant by the Commissioner a notice of dis- 
allowance of that part of the claim to which said 
suit or proceeding relates. 

It is further provided by Section 644 of Title 
7, U.S. C. that no refund shall be made or allowed 
of any amount paid under the provisions of the 
Agricultural Adjustment Act unless the claimant 
establishes to the satisfaction of said Commissioner 
of Internal Revenue that the claimant bore the 
burden of such amount and has not been relieved 
thereof, nor reimbursed therefor nor shifted such 
burden directly or indirectly. 


ITI. 

That neither plaintiff nor its alleged assignor 
herein have filed a claim for refund of said floor 
stock taxes within the time prescribed by law as 
aforesaid; that the provisions of said Revenue Act 
of 1936 relative to the time for filing smt for 
refund of floor stock taxes have not been com- 
pled with herein. Further, this defendant is in- 
formed and believes, and therefore alleges, that 
neither plaintiff nor plaintiff’s assignor has borne 
the burden of such amount now sought to be re- 
eovered as required by the aforesaid provisions 
of the law relating to refunds of moneys paid under 
the Agricultural Adjustment Act. [33] 
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This defendant is informed and believes, and 
therefore alleges that this action is claimed to have 
been brought under the provisions of the Revenue 
Act of 1932 in order to evade the requirements of 
the law relating to the maintenance of suits for 
recovery of moneys paid under the Agricultural 
Adjustment Act as set forth in the Revenue Act 
of 1936. 

IV. 

This defendant alleges that any deduction at- 
tempted to be claimed by plaintiff from amounts 
taxable under the Revenue Act of 19382 by virtue 
of the provisions of the said Agricultural Adjust- 
ment Act are invalid for the reason that said 
Agricultural Adjustment Act as to the payment or 
collection of alleged taxes thereunder has been held 
to be unconstitutional and null and void and of no 
effect. 


Wherefore, defendant prays that plaintiff take 
nothing by its complaint and that defendant have its 
costs of suit and such other and further relief 
as to the court may seem just and equitable. 

BEN HARRISON, 
United States Attorney. 
FRANCIS C. WHELAN, 
Assistant United States 
Attorney. 
Attorneys for United States 
of America. 


[Endorsed]: Filed Feb. 3, 1939. R. S. Zimmer- 
man, Clerk. By Francis E. Cross, Deputy. [84] 
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[Title of District Court and Cause.] 
AFFIDAVIT OF SERVICE BY MAIL. 


United States of America, 
Southern District of California—ss. 


Frances E. Barragar, being first duly sworn, de- 
poses and says: 

That she is a citizen of the United States and 
a resident of Los Angeles County, Califormia; that 
her business address is 376 Pacific Elec. Bldg., Los 
Angeles, California; that she is over the age of 
eighteen years, and not a party to the above-en- 
titled action; 

That on Feb. 3, 1939 she deposited in the United 
States Mails in a mail depository at Union and 
“FH” Streets, San Diego, California, im the above- 
entitled action, in an envelope bearing the requisite 
postage, a copy of Answer addressed to Andrews, 
Blanche & Kline, Attorneys at Law, Union Oil 
Building, Los Angeles, California, at which place 
there is a delivery service by United States Mail 
from said post office. 

FRANCES E. BARRAGER 


Subseribed and Sworn to before me, this 3d day 
Orevebruary, 1939. 
R. S. ZIMMERMAN, 
Clerk, U: S. District Gourt. 
Southern District of 


California. 
By FRANCIS E. CROSS, 
(Court Seal) Deputy. 


[Endorsed]: Filed Feb. 3, 1939. R. S. Zimmer- 
man, Clerk. By Francis E. Cross, Deputy Clerk. [35] 
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[Title of District Court and Cause. ] 
FIRST AMENDED PETITION 


(Action for Money had and Received—For 
Recovery of Taxes Erroneously Collected) 
Comes now plaintiff, The B. F. Goodrich Com- 
pany, a corporation, and for its cause of action 
alleges: 
i 
This action is brought against the United States 
of America as defendant for the reason that the 
person, namely, John P. Carter, who was Collector 
of Internal Revenue at Los Angeles, California, for 
the Sixth District of California, at the time of 
payment under protest of the amounts for the re- 
covery of which this action is brought, died prior 
to the commencement of this action and on or 
about the 24th day of April, 1935. 


JU, 

Plaintiff now is and at all times hereinafter men- 
tioned was a corporation organized and existing 
under and by virtue of the laws of the State of New 
York; that it is qualified to do business in the 
State of California, and has its principal office and 
place of business at Akron, Ohio, with an office in 
Los Angeles, California. 

That defendant herein, the United States of 
America, now is and at all times mentioned herein 
was a body politic. [36] 
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ITI. 

That on June 30, 1934, and at all times prior 
thereto and subsequent thereto, plaintiff was the 
sole shareholder of Pacific Goodrich Rubber Com- 
pany and the sole owner of all of the issued and 
outstanding capital stock of Pacific Goodrich Rub- 
ber Company, a corporation duly organized and 
existing under and by virtue of the laws of the 
State of Delaware, and that at no time prior to 
said date or thereon or at any time subsequent 
thereto were any of the shares of the capital stock 
of said Pacific Goodrich Rubber Company sub- 
seribed for but wiissued. 

That on said 30th day of June, 1934, plaintiff, 
as the sole shareholder of Pacific Goodrich Rubber 
Company and as the sole owner of all of the issued 
and outstanding shares of the capital stock of said 
Pacific Goodrich Rubber Company, became by 
operation of law, pursuant to a distribution in kind 
to it by Pacific Goodrich Rubber Company, the 
sole owner of and vested with the title to all the 
rights, claims and choses in action of every nature 
and description, which the Pacific Goodrich Rubber 
Company then had against all persons, firms or 
corporations, whether then due and payable or to 
become due or pavable. 

That as physical evidence, affirmative proof and 
in confirmation of the above and foregoing, an 
assignment was executed by Pacifie Goodrich Rubber 
Company and delivered by it to plaintiff, all on or 
about June 30, 1934; that by the terms and pro- 
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visions of said assignment all of the assets above de- 
scribed, mentioned or referred to, were sold, trans- 
ferred, assigned, and set over to plaintiff, all as 
is shown by said assignment, a full, true and correct 
copy of said assignment hereafter follows, is hereby 
referred to and made a part of this petition: [37] 


“ASSIGNMENT 

‘Know All Men by these Presents that Pacific 
Goodrich Rubber Company, a corporation duly 
organized and existing under the laws of the 
State of Delaware and having its general offices 
at Los Angeles, California, for good and valu- 
able considerations enuring to its benefit and 
herewith acknowledged, does hereby assign, 
transfer and set over to The Bb. F. Goodrich 
Company, a New York corporation, all rights, 
claims and choses in action of every nature and 
description which said Pacific Goodrich Rubber 
Company now has or shall have against any and 
all persons, firms or corporations, whether now 
due and payable or hereafter becoming due and 
payable including, but without limiting the 
generality of the foregoing, all bills or accounts 
receivable, outstanding contracts, imsurance 
policies, bank accounts, stocks, bonds, or other 
interest in other firms, companies and/or busi- 
nesses, also all cash, trade marks, trade names, 
patents, leases, merchandise, raw materials, sup- 
plies and equipment. 
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‘lo have and to hold the same unto the said 
The Bb. F. Goodrich Company, its successors 
and assigns forever. 

‘Said Pacific Goodrich Rubber Company has 
nominated, constituted and appoimted and by 
these presents does nominate, constitute and 
appoint said The B. F. Goodrich Company, its 
true and lawful attorney with full power and 
authority in its name or in the name of Pacific 
Goodrich Rubber Company to claim, demand 
payment and/or collect all such claims and 
amounts and otherwise to prosecute any pro- 
ceedings at law or in equity therefor and to 
give effectual discharge thereof. 

‘And said Pacific Goodrich Rubber Com- 
pany does hereby agree that it will at any time 
or from time to time hereafter at the request 
of said The B. F. Goodrich Company make, do 
and execute all such further acts and instru- 
ments as may be necessary, convenient and 
proper to enable The B. F. Goodrich Company 
to recover said claims and amounts hereinabove 
referred to, title to which is hereby vested or 
intended to be vested in said The B. F. Good- 
rich Company. 

**In witness whereof, Pacific Goodrich Rubber 
Company has caused these presents to be signed 
in its name and on its behalf and its corporate 
seal to be affixed hereto by its President and 
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Secretary as of the 30th day of June, 1934. 
PACIFIC GOODRICH RUBBER 
COMPANY 
By J. D. TEW 
President”’ 


‘“Attest: 
Sa a ee 
Secretary”’ 


In addition to the foregoing assignment and as 
a supplement thereof, there was executed by Pacific 
Goodrich Rubber Company, on the 14th day of 
August, 1935, a further document assigning unto 
The B. F. Goodrich Company all the rights, claims 
and choses in [38] aetion of every nature and de- 
scription which the Pacific Goodrich Rubber Com- 
pany then had against all persons, firms or cor- 
porations, whether then due and payable or should 
later accrue, all as shown by said document, a full, 
true and correct copy of which hereinafter follows, 
and is hereby referred to and made a part of this 
First Amended Petition: 

‘“Ror value received, the undersigned, Pacifie 
Goodrich Rubber Company, does hereby sell, as- 
sign and transfer unto The B. F. Goodrich 
Company, all claims, demands, choses in action 
or cause or causes of action of whatsoever kind 
and nature which it has or which may later 
accrue against all persons whomsoever, par- 
ticularly its claim for refund of excise tax ille- 
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gally paid to the United States Government 
from and after April 17, 1934, in the sum of 
$16,450.39, or any one sum finally found to be 
due, together with interest thereon. 

‘The assignor does by these presents, hereby 
nominate, constitute and appoint the said The 
B. F. Goodrich Company, its true and lawful 
attorney with full power and authority in its 
name or in the name of the undersigned, to 
claim, demand payment and/or collect all such 
claims and amounts and particularly, such claim 
for excise tax illegally paid to the United States 
Government, and otherwise to prosecute any 
and all proceedings at law or in equity therefor 
and to take such other action as may be neces- 
sary or appropriate to settle, compromise 
and/or collect said claim or claims, and fur- 
ther, to give effectual discharge of said claim 
or claims. 

‘‘In witness whereof, the undersigned has 
hereunto attached its hand and seal this the 
14th day of August, 1935. 

(Seal) PACIFIC GOODRICH RUBBER 
COMPANY 
By J. D. THEW 
President 
By 8. M. JETT 
Secretary 
Pac. on SLik 
F.M. SETFERT 


aS) 


The B. F. Goodrich Co. 


‘State of Ohio, 
County of Summit—ss. 


‘Before me, a Notary Public in and for said 
County, personally appeared J. D. Tew, Presi- 
dent, and 8. M. Jett, Secretary of the Pacific 
Goodrich Rubber Company, the corporation 
which executed the foregoing instrnment, who 
acknowledged that the seal [39] affixed to said 
imstrument is the corporate seal of said cor- 
poration; that they did sign and seal said in- 
strument as such President and Secretary in 
behalf of said corporation and by authority of 
its board of directors; and that said instru- 
ment is their free act and deed individually 
and as such President and Secretary and the 
free and corporate act and deed of said The 
Pacific Goodrich Rubber Company. 


‘In testimony whereof, I have hereunto sub- 
scribed my name and affixed my official seal at 
Akron, Ohio, this 14th day of August, 1935. 

(Seal) ALBERTA M. TEWERS 

Notary Public 


My Commission expires Dee. 15, 1935.’ 


IV. 


That during his lifetime and during the time 


when the amounts herein paid were sought to be 
recovered, John P. Carter was the duly appointed, 
qualified and acting Collector of Internal Revenue 
for the Sixth District of California. 
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V. 


That this is an action arising under the laws of 
the United States levying and providing for the 
collection of internal revenue, and more particu- 
larly under the Act of June 6, 1932, Chapter 209, 
Section 202, 47 Stat. 261, as modified by the Act 
of August 12, 1933, Chapter 25, Section 9 (a), 48 
Stat. 35, and is for the recovery of a manufacturer's 
excise tax on rubber tives or casings erroneously 
and illegally collected from the plaintiff by the 
defendant. 

Vi. 

That under Section 16 of the Agricultural Adjust- 
ment Act (Public No. 10, 73d Congress), plaintiff's 
predecessor in interest, Pacifie Goodrich Rubber 
Company, was required to pay a tax upon the sale 
or other disposition of any article processed wholly 
or in chief value from cotton which it had on hand 
or in transit to it on August 1, 1935, (the date the 
processing tax on cotton went into effeet by procla- 
mation of the Secretary of Agriculture), [40] in 
an amount equivalent to the tax which would have 
been paid on said cotton had it actually been pur- 
chased after August 1, 1933, ie. $0.044184 per 
pound: that under Section 9(a) of said Agricultural 
Adjustment Act, plaintiff’s said predecessor in in- 
terest was allowed to compute the mannfacturer's 
excise tax on tives levied by Section 602 of the 
Revenue Act of 19382 by deducting from the weight 
of said tives the weight of processed cotton in said 
tires upon whieh a processing tax had been paid 
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under Section 9 (a) or Section 16 A) of the Agvi- 
cultural Adjustment Act. 


VII. 

That, said defendant and said Collector of In- 
ternal Revenue refused to permit plaintiff’s said 
predecessor in interest to take credit against excise 
tax on articles processed wholly or in chief value 
from cotton in its inventory on August 1, 1933, 
despite the fact that the processing tax had there- 
tofore been duly paid by the plaintiff’s said prede- 
cessor in interest upon cotton contained in such 
articles under Section 16 (a) of the Agricultural 
Adjustment Act, and said defendant and said Col- 
lector of Internal Revenue erroneously and legally 
demanded payment by plaintiff’s said predecessor 
In Interest Of Ba cceccccnee. with interest of $...0..... ‘ 
and said defendant and said Collector of Internal 
Revenue erroneously collected from plaintiff’s said 
predecessor in interest, and the same was turned 
over to defendant, the sum of $15,880.64 on or about 
April 18, 1934, and $569.75 on or about July 27, 
1934. 

VIII. 

That plaintiff, on or about Angus® ..... 1935) dine 
filed with Nat Rogan, snecessor of said deceased 
Collector of Internal Revenue, as Collector of In- 
ternal Revenue for the Sixth District of California, 
in Los Angeles, its Claim for Refund of said tax 
and interest in the aggregate sum of $16,450.39, 
paid by plaintiff’s [41] said predecessor in interest 
on April 17, 1934, and July 27, 1934, as set out 
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above, together with interest thereon from the date 
of such ervoncous payment to the date of the allow- 
ance of refund, and that the grounds set forth in 
said Claim for Refund were as follows: 

“Under the provisions of this section, (9 (a) 
of the Agricultural Adjustment Act), the tax- 
payer took credit on excise tax, in the sum of 
$15,880.64. The taxpayer insists that the Com- 
missioner’s construction of Seetion 9 of the 
Agricultural Adjustment Act to the effect that 
the taxpayer is not entitled to the credit against 
excise tax by reason of floor stock tax payments 
under which the above mentioned tax was paid, 
is incorrect and that a proper construction of 
the Section 9 of the Agricultural Adjustment 
Act entitled taxpayer to a credit of the amount 
of tax and interest above claimed.”’ 


That a full, trne and correct copy of said Claim 
hereinafter follows, is hereby referred to and by 
this reference is incorporated herein and made a 
part of this First Amended Petition. [42] 
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Form 843 
Treasury Department 
Internal Revenue Service 
Revised June, 1930 


CLAIM 


To be filed with the Collector where assessment was 
made or tax paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[x ] Refund of tax illegally collected. 

[ ] Refund of amount paid for stamps unused, or 
used in error or excess. 

[ ] Abatement of tax assessed (not applicable to 
estate or Income taxes). 


State of Ohio, 
County of Summit—ss. 


Name of taxpayer or purchaser of stamps The B. F. 
Goodrich Company 
BusinessAddress 5400 E. Ninth Street, Los Angeles, 
California 
Residence: sssssewiitinceinndent eee 
The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 
1. District in which return (if any) was filed Los 
Angeles, Califormia 
2. Period (if for income tax, make separate form 
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Co PS ae 

3. Character of assessment or tax excise tax 

4. Amount of assessment, $16,450.89; dates of pay- 

ment April 17, July 27, 198 

Date stamps were purchased from the Govern- 

WC 

6. Amount to be refunded—$16,450.39 plus 

7. Amount to he abated (not applicable to income 
or estate taxes) $ interest 

8. ‘The time within winch tlis clann may be legally 
filed expires, under Section 1106 of the Revenue 
rcimor 1932, on April 17, 1938 


AA 


on 


he deponent verily believes that this claim 
should be allowed for the following reasons: 

Section 9 of the Agrienltural Adjustment Act 
(H.R. 3835) provides: ‘hat upon any article upon 
which a manufacturers’ sales tax is levied under 
the authority : the Revenue Act of 1932 and which 
manufacturers’ sales tax is computed on the basis 
of weight, such manufacturers’ sales tax shall be 
computed on the basis of the weight of such finished 
article less the weight of the processed cotton con- 
tamed therein, on which a processing tax has been 
paid.”? Under the provisions of this section, the 
taxpayer took credit on excise tax, in the sum of 
$15,880.64. The taxpaver insists that the Comnis- 
sioner’s construction of Seetion 9 of the Agrieul- 
tural Adjustment Act to the effect that taxpayer is 
not entitled to a credit against excise tax by reason 
of floor stock tax payments under which the above 
mentioned tax was paid, is incorrect and that a 
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proper construction of the Section 9 of the Agricul- 
tural Adjustment Act entitled taxpayer to a credit 
of the amount of tax and interest above claimed. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacific Goodrich Rubber Company, a 
Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all its 
rights, claims and choses in action of every nature 
and description which said Pacifie Goodrich Rubber 
Company then had or might have against all per- 
sons, firms or corporations, whether then due and 
payable or to become due and payable thereafter. 

Under said assignment, Pacific Goodrich Rubber 
Company nominated and appointed The B. F. Good- 
rich Company, its true and lawful attorney with 
full power and authority in its name or in the 
name of Pacific Goodrich Rubber Company, to ask, 
demand or collect all such claims and amounts and 
otherwise to prosecute any proceedings at law or 
in equity therefor and to give effectual discharge 
thereof. [43] 

(Signed) THE B. F. GOODRICH 


COMPANY 
DY cece 
Sworn to and subseribed before me this 000... 
(EN 01 eee 


(Title) 
(See Instructions on reverse side) 
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CERTIFICATE 


[ certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 

[Form not filled in] 


I certify that the records of this office show the 
following facts as to the purchase of stamps: 
[Form not filled in] 


(District) 
Committee on Claims 
aw oui, COSY ay Cd I cc re 
MMO: LVN on Baaccsssescsssccccsccecastsccsssccosocesccssovsusnecsossesesssssunsonnneese 
PM TOT OGHC Bocce csssscsce — sucsssssesecsseasssesscerssecscsecctanntsaesvenst 
Instructions 

1. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. The claim should be sworn to by the taxpaver, 
if possible. Whenever it is necessary to have the 
elaim executed by an attomey or agent, on behalf 
of the taxpayer, an authentieated copy of the docu- 
ment specifically authorizing such agent or attormey 
to sign the claim on behalf of the taxpayer shall 
aecompany the claim. The oath will be adminis- 
tered withovt charge by any colleetor, deputy eol- 


lector. or ntemal revenne agent. 


64 The B. F. Goodrich Co. 


3. If a return is filed by an individual and a 
refund claim is thereafter filed by a legal repre- 
sentative of the deceased, certified copies of the 
letters testamentary, letters of administration, or 
other similar evidence must be annexed to the claim, 
to show the authority of the executor, administra- 
tor, or other fiduciary by whom the claim is filed. 
If an executor, administrator, guardian, trustee, 
receiver, or other fiduciary files a return and there- 
after refund claim is filed by the same fiduciary, 
documentary evidence to establish the legal author- 
itv of the fiduciary need not accompany the claim, 
provided a statement 1s made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

+. Where the taxpayer is a corporation, the 
claim shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer having 
authority to sign for the corporation. [44] 

That said Claim was rejected by the Commissioner 
of Internal Revenue under date of May 22, 1936, 
alone with an amended claim, filed as hereinafter 
stated. 

IX. 

That plaintiff, on or about April 10, 1936, duly 
filed with Nat Rogan, the successor to said de- 
ceased Collector of Internal Revenue, as Collector 
of Internal Revenue for the Sixth District of Cali- 
fornia, its amended Claim for Refund of said tax 
and interest, in the aggregate sum of $16,450.39, 
paid by plaimtiff’s said predecessor in interest as 
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above set forth, and the grounds set forth in said 
Amended Claim were as follows: 

“Durmeg the period from August 1, 19533 
through September 30, 1933, the taxpayer man- 
ufactured and sold tires which contamed some 
705,806 pounds of cotton fabric in various states 
of maunfacture, upon which it had paid to the 
Collector of Tnternal Revenue for the Sixth 
Distriet of California, a so-called floor tax 
levied by Section 16 of the Agricultural .Ad- 
justiment Act, at the rate of .04418+4 per pound. 
That in computing the excise tax levied by See- 
tion 602 of the Revenue Act of 1932 upon tires 
manufactured and sold subsequent to Aneust 1. 
1933, taxpayer took a deduction from said ex- 
cise tax in aceordanee with the provisions of 
Section 9 of the Agricultural Adjustment Act, 
that is, it arrived at excise tax due by deduet- 
ing from the weight of the tires manufactured 
umd sold after August 1, 1933, the weight of 
processed cotton m said tires upon which a so- 
talled floor tax had been paid under Section 16 
of the Agnieultural Adjustment Act. Upon an 
examination of taxpayer's records, the Com- 
missioner of Internal Revenue assessed the tax 
above described agamst the taxpaver upon the 
theory that the provisions of Section 9 of the 
Agricultural Adjustment Act did not [45] ap- 
ply to articles upon which a floor stock tax had 
been paid under the provisions of Seetion 16 
Gieciic Said Act. The taxpaver did not iiclide 
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the tax herein asked to be refunded in the price 
of the article or articles with respect to which 
said tax was imposed. Neither did it collect the 
amount of said tax from the persons to whom 
the articles in question were sold. That a proper 
interpretation of Section 9 of the Agricultural 
Adjustment Act entitled the taxpayer to the 
eredit taken by it upon its excise tax returns 
by reason of the payment of the so-called floor 
tax. The taxpayer imsists that the words 
‘processing tax’ as used in Section 9 of the 
Agricultural Adjustment Act mean any and all 
taxes levied under and by the general scheme 
of the processing taxes and that ‘processing 
taxes’ as used throughout the Agricultural Ad- 
justment Act mean not only the tax which 
accrued upon the processing of the article in 
question but the so-called floor tax levied in 
order to prevent processors from escaping or 
avoiding the taxes levied under said Agricul- 
tural Adjustment Act, and that Congress in- 
tended that the credit granted under said See- 
tion 9 of the Agricultural Adjustment Act 
should apply wherever any processing or floor 
stock tax had been paid.” 


That a full, true and correct eopy of said 


Amended Claim hereinafter follows, is hereby re- 


ferred to and is by reference incorporated herein 


and made a part hereof. [46] 
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Form 843 
Treasury Department 
Internal Revenue Service 
- Revised June, 1930 


AMENDED CLAIM TO BE FILED WITH THE 
COLLECTOR WHERE ASSESSMENT WAS 
MADE OR TAX PAID. 


The Collector will indicate in the block below 
the kind of claim filed, and fill in the certificate on 
the reverse side. 

——Refund of Tax Illegally Collected. 

Refund of Amount Paid for Stamps Un- 

used, or Used in Error or Excess. 

——Abatement of Tax Assessed, (not applicable 
to estate or income taxes). 


State of Ohio, 
County of Summit—ss. 


Name of taxpayer or purchaser of stamps—The 
B. F. Goodrich Company. 

Business address—5400 KE. Ninth Street, Los 
Angeles, Calif. 

Residence— 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpaver named, and that the facts 
given below are true and complete: 

1. District in which return Gif any) was filed— 
Los Angeles, California. 

2. Period (if for income tax, make separate form 


68 The B. F. Goodrich Co. 


3. Character of assessment or tax—Excise tax. 

4. Amount of assessment, $16,450.39; dates of 
payment—April 17, July 27, 1934. 

5. Date stamps were purchased from the Gov- 
ernment— 

6. Amount to be refunded—$16,450.39 plus in- 
terest. 

7. Amount to be abated (not applicable to in- 
come or estate taxes )—$ 

8. The time within which this claim may be 
legally filed expires, under Section 1106 of the Rev- 
enue Act of 1932, on April 17, 1938. 

The deponent verily believes that this claim should 
be allowed for the following reasons: 

During the period from August 1, 1933 through 
September 30, 1933, the taxpayer manufactured and 
sold tires which contained some 705,806 pounds of 
cotton fabric in various states of manufacture, upon 
which it had paid to the Collector of Internal 
Revenue for the 6th District of California, a so- 
called floor tax levied by Section 16 of the Agri- 
cultural Adjustment Act, at the rate of .044184 per 
pound. That in computing the excise tax levied by 
Section 602 of the Revenue Act of 1932 upon tires 
manufactured and sold subsequent to August 1, 
1933 taxpayer took a deduction from said excise 
tax In accordance with the provisions of Section 9 
of the Agricultural Adjustment Act, that is, it ar- 
rived at excise tax due by deducting from the weight 
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of the tires manufactured and sold after August 1, 
1933, the weight of processed cotton in said tires, 
upon which a so-called floor tax had been paid under 
Section 16 of the Agricultural Adjustment Act. 
Upon an examination of taxpayer’s records, the 
Commissioner of Internal Revenne assessed the tax 
above described against the taxpayer upon the 
theory that the provisions of Section 9 of the Agri- 
cultural Adjustment Act did not apply to articles 
upon which a floor stock tax had been paid under 
the provisions of Section 16 of said Act. The tax- 
payer did not inelude the tax herein asked to be 
refunded in the price of the article or articles with 
respect to which said tax was imposed. Neither did 
it collect the amount of said tax from the persons 
to whom the articles in question were sold. That a 
proper interpretation of Section 9 of the Agvi- 
cultural Adjustment Act entitled the taxpayer to 
the credit taken by it upon its excise tax returns 
by reason of the payment of the so-called floor tay. 
The taxpaver insists that the words ‘‘processing 
tax’? as used in Section 9 of the Agricultural Ad- 
justment Act mean any and all taxes levied under 
and by the general scheme of the processing taxes 
and that ‘‘processinge taxes”? as used throughout 
the Agricultural Adjustment Act mean not only the 
tax which accrued upon the processing of the article 
in question but the so-called floor tax levied in order 
to prevent processors from escaping or avoiding 
the taxes levied under said Agricultural Adjust- 
ment Act, and that Congress intended that the eredit 
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granted under said Section 9 of the Agricultural 
Adjustment Act should apply wherever any process- 
ing or floor stock tax had been paid. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacific Goodrich Rubber Company, 
a Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all 
its rights, claims and choses in action of every na- 
ture and description which said Pacific Goodrich 
Rubber Company then had or might have against 
all persons, firms or corporations, whether then due 
and payable or to become due and payable there- 
after. 

Under said assignment, Pacific Goodrich Rubber 
Company nominated and appointed The B. F’. Good- 
rich Company, its true and lawful attorney with full 
power and authority in its name or in the name 
of Pacifie Goodrich Rubber Company to ask, de- 
mand, or collect all such claims and amounts and 
otherwise to prosecute any proceedings at law or in 
equity therefor and to give effectual discharge 
thereof. [47] 


CERTIFICATE 
I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 
[Form not filled in] 


T certify that the records of this office show the 
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following facts as to the purchase of stamps: 
{Form not filled in] 


TSC COLETTI: SNe nS 
MMMM OCC, acco. cccccssccsicseeacsscos. cossovsssveecdavsccevsacdsoseueecounenonseneoneeiees 
POMPOM INTE FE CUCC ous Basccncssccossccsesseess  seuesesensecsevneepestenennsteceeninresnecertennr 

Comimittee on Clains 


Instructions 

1. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. The claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf 
of the taxpayer, an authenticated copy of the docu- 
ment specifically authorizing such agent or attorney 
to sign the claim on behalf of the taxpayer shall 
accompany the claim. ‘The oath will be admin- 
istered without charge by any collector, deputy col- 
lector, or internal revenue agent. 

3. If a return is filed by an individual and a 
refund claim is thereafter filed by a legal repre- 
sentative of the deceased, certified copies of the 
letters testamentary, letters of administration, or 
other similar evidence must be annexed to the claim. 
to show the authority of the executor, administra- 
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tor, or other fiduciary by whom the claim is filed. 
If an executor, administrator, guardian, trustee, re- 
ceiver, or other fiduciary files a return and there- 
after refund claim is filed by the same fiduciary, 
documentary evidence to establish the legal author- 
itv of the fiduciary need not accompany the claim, 
provided a statement is made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

4. Where the taxpayer is a corporation, the 
claim shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer having 
authority to sign for the corporation. [48] 


xX 

That on or about May 25, 1936, plaintiff received 
from the Commissioner of Internal Revenue a no- 
tice dated May 22, 1936, that the said Amended 
Claim for Refund of said additional assessment and 
interest was rejected by the Commissioner of In- 
ternal Revenne on May 22, 1936, and neither said 
amount collected from plaintiff’s said predecessor 
in interest nor any part thereof has been repaid 
to plaintiff’s said predecessor in interest or to 
plaintiff. 

XE. 

That on August 1, 1933, the plaintiff’s said prede- 
cessor in interest held for sale or other disposition 
articles processed wholly or in chief value from 
cotton, to-wit, tire fabric, thread and other ma- 
terials having a total cotton content of 782.474 
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pounds; that plaintiff’s said predecessor in interest, 
according to law and the Regulations of the Seere- 
tary of the Treasury, promulgated im pursuance to 
said law, duly prepared and filed with said John 
P. Carter, Collector of Internal Revenue, its re- 
tian and amended return showing said cotton con- 
tent in detail, and paid to said Colleetor of Internal 
Revenue for defendant, and the same was paid and 
tumed over to defendant by said Collector of 
Internal Revenue, a tax thereon at the rate of 
#0.044184 per pound, which was the rate fixed by the 
Secretary of Agriculture in accordance with the 
provisions of the Agricultural Adjustment Act; that 
plaintiff’s said predecessor in interest paid to said 
Collector of Internal Revenue for defendant and 
the same was paid and turned over to defendant 
under said return, the sum of $34,648.08 in four 
installments as follows: 


LACTIS 5 I Saar € 7,368.06 
Memremben 30, 1933... 7,368.06 
hc OCT ES TEI 5) 9 Seer 11,249.98 
IS oon eter ames UR Ss 5s Seno teeter 8.662.053 


That despite the faet that the tax levied and col- 
lected was [49] erroneously and legally levied and 
eollected, no part of the above named tax has been 
received by, refunded or credited to the plaintiff 
or to plaintiff’s said predecessor m interest. 


XL 
That from August Ist through the 15th day of 
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September, 1933, plaintiff’s said predecessor in in- 
terest manufactured and sold tires which contained 
705,806 pounds of the above mentioned 782,474 
pounds of articles processed wholly or in part from 
cotton and which was in the inventory of plain- 
tiff’s said predecessor in interest, and, on August 1, 
1933, being held for sale or other disposition by said 
plaintiff’s predecessor in interest and upon which a 
tax at the rate of $0.044184 per pound had been 
paid as above set forth. 


XIII. 

That for the months of August, September, Oc- 
tober, November and December, 1933, plaintift’s 
said predecessor in interest filed with said John P. 
Carter, Collector of Internal Revenue, its manufac- 
turers’ excise tax returns im accordance with the 
law and regulations of the Secretary of the Treas- 
ury, and paid to said Collector of Internal Revenue 
for and the same was paid and turned over to 
defendant, the taxes disclosed by said returns to be 
due and owing on the tires sold during said months, 
under the provisions of Section 602 of the Revenue 
Act of 1932; that said plaintiff’s predecessor in 
interest computed the aforesaid taxes by deducting 
from the weight of the tires so sold the weight of 
the articles processed wholly or in chief value from 
cotton, contained therein, including in said deduc- 
tion the above described 757,260 pounds of articles 
processed wholly or im chief value from cotton 
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upon which a tax had theretofore been paid at the 
rate of $0.044184 per pound as hereinbefore alleged. 
That on or about Apri 10, 1934, the defendant and 
the said Collector of Internal Revenue for defend- 
ant assessed an additional manu- [50] facturer’s 
excise tax against plaintiff’s said predecessor in 
interest for the months of November and December, 
1933, and in the sum of $15,880.64, with interest in 
the sum of $569.75, and that said additional assess- 
ment erroneously and illegally included an addi- 
tional excise tax at the rate of 2144¢ per pound upon 
said 705,806 pounds of articles processed wholly or 
in chief value from cotton, which amount plaintiff’s 
said predecessor in interest had deducted from the 
weight of tires sold by it during the months of 
August and September, 1933, as above alleged. 


Ray. 

Upon demand by defendant and said John P. 
Carter, Collector of Internal Revenue, plaintiff's 
said predecessor in interest on April 17, 1934, paid 
to said Collector of Internal Revenue for, and the 
same was paid and turned over to defendant, the 
sum “Or 15,880/64, and on July 27, 1934, paid 
to said Collector of Internal Revenue for, and the 
same Was paid and turned over to defendant. inter- 
est according to the said demand in the sum of 
£569.75; that, said payments were made by plain- 
tiff’s said predecessor in interest under protest that 
such assessment was erroneous and legal and was 
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made solely to avoid interest and penalty, of which 
fact the defendant was duly advised at the time of 
said payments. 

XV. 

That at the time said additional tax was assessed, 
the defendant and the said John P. Carter, Collec- 
tor of Internal Revenue, for convenience in arriving 
at, the additional tax and interest which defendant 
and said Collector of Internal Revenue claimed to 
be due from plaintiff’s said predecessor in interest 
to defendant, determined that such assessment 
should be levied for the months of November and 
December; that plaintiff’s said predecessor in in- 
terest did not object to this action if assessment 
were to be made, but did object to any additional 
assessment bemg made. [51] 


XVI. 

That plaintiff's said predecessor in interest did 
not and has not included any of the tax which plain 
tiff herein seeks to recover in the price of the 
article with respect to which the said tax was im- 
posed nor did plaintiff’s said predecessor in interest 
collect the amount of the said tax or any thereof 
from the vendees of said article. 


XVII. 

That by reason of the premises, defendant be- 
came and is indebted to plaintiff in the sum of 
$16,450.39, together with interest, after allowing 
all just credits and offsets. 
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That plaintiff is and always has been the sole 
owner of the claims herein referred to since June 
30, 1934, and has not assigned, transferred or other- 
wise disposed of said claims or any thereof or 
any part thereof or any interest therein. 

Wherefore, the plaintiff prays judgment against 
the defendant, United States of America, in the 
sum of $16,450.89, with interest thereon at the rate 
of six per cent (6%) per annum, upon the sum of 
$15,880.64 from April 18, 1934, and interest at said 
vate upon the sum of $569.75 from July 27, 1934. 

THE B. F. GOODRICH COMPANY 
By EUGENE H. BLANCHE 
Its Attorney [52] 


State of California, 
County of Los Angeles—ss. 


J. C. Herbert, being by me first duly sworn, de- 
poses and says: That he is Assistant Secretary of 
The B. F. Goodrich Company, the petitioner in the 
above entitled action: that he makes this affidavit 
for and on behalf of said The B. F. Goodrich Com- 
pany; that he has read the foregoing First Amended 
Petition and knows the contents thereof: and that 
the same is true of his own knowledge, except as 
to the matters which are therein stated on his in- 
formation or belief, and as to those matters that he 
believes it to be true. 

J. C, HERBERT 
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Subscribed and sworn to before me this 2nd day 
of February, 1940. 
(Seal) ETHEL BICKEY 
Notary Public in and for said County of 
Los Angeles, State of California 


[Endorsed]: Filed Feb. 5, 1940. R. S. Zimmer- 
man, Clerk. By C. E. Hollister, Deputy. [53] 


[Title of District Court and Cause. ] 


» CIPULATION 


(1—As to filing First Amended Petition by Plain- 
tiff; 2—That Answer of Defendant to Petition 
as amended be Answer to First Amended Peti- 
tion) 

It is hereby stipulated by and between the abore 
named plaintiff, The B. F. Goodrich Company, and 
the above named defendant, United States of 
America, by and through their respective counsel, 
as follows: 

(a) That the petition and the amendment to the 
petition on file in the above entitled action may be 
amended in the particulars as set forth in plaintiff's 
First Amended Petition presented herewith: 

(b) That defendant's Answer heretofore filed 
herein to plaintiff's Petition as amended shall in 
all particulars be deemed to be and shall be an 
Answer to plaintiff’s First Amended Petition in all 
particulars and with the same force and effect and 
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to the same extent as though said Answer was spe- 
cific and particular answer to said First Amended 
Petition, 


Dated: February 2, 1940. 
EUGENE H. BLANCHE 
Attorney for Plaintiff 
BEN HARRISON, 
United States Attorney 
By ARMOND MONROE JEWELL 
Assistant United States Attorney 
Attorneys for Defendant 


It is so ordered, this Feb. 5, 1940. 
PAUL J. MceCORMICK 
Judge 


[Endorsed]: Filed Feb. 5, 1940. R. S. Zimmer- 
man, Clerk. By C. E. Hollister, Deputy Clerk. [54] 


[Title of District Court and Cause. ] 
SUBSTITUTION OF ATTORNEYS 
The undersigned does hereby substitute Eugene 
H. Blanche in the place and stead of the firm of 


Andrews. Blanche & Kline as its attorney in the 
above entitled matter. 
Dated this 20th day of October, 1939. 
ME Gb. F. GOODRICH COMPANY 
By J. GC. HERBERT 
Ass’t Sec’y 
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We hereby consent to the foregoing substitution 
this 2..th day of October, 1939. 
ANDREWS, BLANCHE & KLINE 
By L. W. ANDREWS 


I hereby accept the foregome substitution this 
26th day of October, 1939. 
EUGENE H. BLANCHE 


[Endorsed]: Filed Feb. 10, 1940. R. S. Zimmer- 
man, Clerk. By B. B. Hansen, Deputy. [55] 


[Title of District Court and Cause. ] 
STIPULATION OF FACTS 


It is hereby stipulated and agreed by and _ be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as 
true; provided, however, that this stipulation shall 
be without prejudice to the right of either party 
to introduce other and further evidence not incon- 
sistent with the facts herein stipulated to be taken 
ASeurue, 

1. The tax sought to be recovered in the above 
entitled action was paid to John P. Carter, the Col- 
lector of Internal Revenue, at Los Angeles, Cali- 
fornia, for the Sixth District of California. The 
said John P. Carter died prior the commencement 
of this action, namely, on or about the 24th day of 
April, 1935. Nat Rogan succeeded the said John P. 
Carter, deceased, as Collector of Internal Revenue, 
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for the Sixth District of California, and still holds 
that position. : 

2. The plaintiff herein is and at all times herein 
mentioned was a corporation organized and exist- 
ing under and by virtue of the laws of the State 
of New York with its principal place of business at 
Akron, Ohio; that it is qualified to do business in 
the State of California and has an office at Los 
Angeles, California. 

The defendant, United States of America now is 
and at all times mentioned in the First Amended 
Petition herein and in this stipulation was a body 
politic. [56] 

See vharit J. C. Herbert was called as a witness 
and sworn in the hearing and trial of the above 
entitled matter, he would testify as follows: 

hat om June 20, 1927, Pacific Gomlnah 
Rubber Company was incorporated under the 
laws of the State of Delaware. 

That said corporation was dissolved on or 
about December 21, 1934. 

iat tron on of about Marelt 1, 1928 to on 
or about June 30, 1934, he, the said J. G. 
Herbert was an officer of, to wit, Seeretary of 
said Pacifie Goodrich Rubber Company, and 
that frem on or about June 30, 1934, to Decem- 
ber 21, 1984, he was Vice President of said cor- 
poration; that as sneh he had charge of the 
corporate books and records of said corpora- 
tion. 
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That on June 30, 1934, 8000 shares of the 
capital stock of said Pacific Goodrich Rubber 
Company were issued and _ outstanding, 
and that none of the shares of said stock were 
subscribed for but unissued; that at all times on 
and after June 30, 1934, the number of shares 
of stock of said Pacific Goodrich Rubber Com- 
pany which were issued and outstanding re- 
mained unchanged; that at no time on or after 
June, 1934, were any of said shares subscribed 
for but unissued; that the books, records and 
accounts of Pacific Goodrich Rubber Company 
disclosed at all times from the time of the first 
issuance of stock up to and including the date 
of its disincorporation that all stock issued by 
Pacific Goodrich Rubber Company was issued 
in the name of The B. F. Goodrich Company, 
a corporation, or to Trustees for its benefit as 
the actual owner thereof. 

That he, the said J. C. Herbert, was on June 
30, 1934, and ever since said date has been and 
now is an officer of The B. F. Goodrich Com- 
pany, a corporation, to wit, the Ass’t Secretary 
of said corporation, and as such is familiar 
with the assets and affairs of such Company, 
and that on June 30, [57] 1934, and at all times 
thereafter up to and including December 21, 
1934, The B. F. Goodrich Company was the 
owner of 8,000 shares of capital stock of Pa- 
cific Goodrich Rubber Company. 
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That he, the said J. C. Herbert, as said offi- 
cer of Pacifie Goodrich Rubber Company, and 
as officer of The B. F. Goodrich Company, 
knows that the original assignment dated June 
30, 1934, copy of which is particularly set forth 
in lines 1 to 28, inclusive, of page 3 of the First 
Amended Petition in the above entitled matter, 
was executed by Pacific Goodrich Rubber Com- 
pany vo and in favor of The B. F. Goodmeh 
Company and was by said Pacific Goodrich 
Rubber Company delivered to the said The 
B. F. Goodrich Company, and that the original 
of the assignment, dated August 14, 1935, copy 
of which is set forth in Ines 7 to 32 of page 
4, and lines 1 to 10 of page 5, of the First 
Amended Petition in the above entitled action 
was executed by Pacific Goodrich Rubber Com- 
pany to and in favor of The B. F. Goodrich 
Company and was delivered by Pacifie Good- 
rich Rubber Company to the said The B. F. 
Goodrich Company. 

That full, true and correct copies of said as- 
signments of June 30, 1934 and of August 14. 
1935 are filed herein as plaintiff’s Exhibits ** A” 
and “B* respectively; said eopies having by 
stipulation the same foree and effect as though 
the original assignments were so filed. 


4. That if George Hubbell were ealled as a wit- 
hess and sworn at the hearing and tmal of the 
above entitled matter. he would testify as follows: 
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That he now is and at all of the times men- 
tioned in the First Amended Petition herein 
was an agent and employee of Pacific Goodrich 
Rubber Company, to-wit, [58] the cashier 
and/or auditor of said Company, and that he 
is and at all times mentioned in said First 
Amended Petition, since June 30, 1934, was_an 
officer of, to-wit, an Assistant Treasurer of The 
B. F. Goodrich Company. 

“That the books and records of said Pacific 
Goodrich Rubber Company show the quantity 
and quality of articles that Pacific Goodrich 
Rubber Company held for sale on August 1, 
1933, which were processed wholly or in chief 
from cotton, to-wit, tire fabric, thread, and 
other materials, and the quantity and type of 
tires which were manufactured by Pacific 
Goodrich Rubber Company from said articles 
from August 1, 1933 to the 5th day on oom. 
arv, 1934, and the cotton content of the tires 
and the quantity of the processed cotton con- 
tained therein and the amount of cotton which 
was used in the manufacture of said tires which 
comprised articles processed from cotton on 
August 1, 1933, and which were held by Pacifie 
Goodrich Rubber Company for sale or other 
disposition on said date and other items and 
matters relating to taxes paid by Pacific Good- 
rich Rubber Company and its dealings under 
all Revenue Acts and under the Agricultural 
Adjustment Act of the United States of 
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America,—which books and records were and 
are kept under the supervision and control of 
the said George Hubbell, his duties being, 
among others, to keep said books and records; 
that he, the said George Hubbell is familar 
with and knows the prices at which tires were 
sold by Pacific Goodrich Rubber Company at 
all the times mentioned in said First Amended 
Petition herein and is familiar with and knows 
whether or not there was included in the price 
of the tires sold by Pacific Goodrich Rubber 
Company during the period from August 1, 
i923 to the otli day of January 193% “any 
amount to cover any [59] excise tax on the 
processed cotton eontained in the tives mann- 
factured and sold by Pacifie Goodrich Rubber 
Company during said period, and is familiar 
and knows whether the prices at which Pacific 
Goodrich Rubber Company sold tires during 
said period containing processed cotton on 
which a tax was payable under Section 16 of 
the Agricultural Adjustment Act were any 
greater than the prices at which during’ said 
period Pacifie Goodrich Rubber Company sold 
tures containing processed cotton on which a 
tax was payable under Section 9-a of the Agri- 
eultural Adjustment Act, and knows whether 
any additional billing was made to customers 
and/or vendees who purchased said tires during 
said period after the assessment of $15,880.64 
was made against said Pacifie Goodrich Rubber 


86 The B. F. Goodrich Co. 


Company as alleged in said First Amended 
Petition herein. 

That on August i, 1933, Pacific Goodrich 
Rubber Company held for sale or other distri- 
bution articles processed wholly or in chief 
value from cotton, to-wit, tire fabrics, threads, 
and other materials having a total cotton con- 
tent of 782,474 pounds, hereinafter referred to 
as processed cotton: that pursuant to Section 16 
of the Act of May 12, 1933, hereinafter referred 
to as the Agricultural Adjustment Act and the 
regulations of the Secretary of the Treasury 
established thereunder, duly prepared and filed 
with John P. Carter, deceased, then Collector 
of Internal Revenue for the Sixth District of 
California, its return showing the said processed 
cotton of YS4,17" pounds, and paid to Mumea 
tax thereon at the rate of $0.044184 per pound 
as duly fixed by the Secretary of Agriculture, 
in the total sum of $34,648.08. Said tax was 
paid in four [60] installments as follows: 


Amousy SA 38R ne $ 7,368.06 
SeptentVek SO WMGI88 7,368.06 
ee ts. ac, ce nae 11,249.98 
Worerntbers 30) 908_ ee 8.666.03 


5. It is hereby stipulated that no portion of 
said tax of $3-£,648.08 has been refunded to Pacific 
Goodrich Rubber Company or to this plaintiff. 

6. That the said George Hubbell. if so called as 
aforesaid. would testify as follows: 
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During the period from August 1, 1933, through 
the 5th day of January, 1934, Pacific Goodrich 
Rubber Company manufactured and sold tires (ex- 
elusive of tax-free tires sold to the Government 
for export) which contained 705,806 pounds of the 
782,474 pounds of processed cotton which were m 
Pacifie Goodrich Rubber Company's inventories on 
August 1, 1935, being held for sale or other disposi- 
tion by said Pacific Goodrich Rubber Company: 
that the other and remaining 76,668 pounds of 
processed cotton which Pacific Guodrich Rubber 
Company held for sale or other disposition on 
August 1. 1933, were manufactured and sold in 
rubber products other than tives, or wasted. 

That pursuant to Section 602 of the Act of June 
6, 1932, hereinafter referred to as the Manufac- 
turer’s Excise Tax, Pacific Goodrich Rubber Com- 
pany prepared and filed excise tax returns with 
respect to the tires which it sold during the period 
from August 1, 1933, through the 5th day of Janu- 
ary, 193%; that in preparing said retutns, Pacific 
Goodrich Rubber Company computed the weight of 
the tires subject to the manufacturer's excise tax 
but deducted from the aforesaid gross weight 782. 
474 pounds, being the weight of the processed cotton 
eontained therein and on which a tax had been 
paid under Section 9-a or Section 16 of the Agricul- 
tural Adjustment Act, namely 782,474 pounds of 
[61] of processed cotton: that Pacifie Goodrich 
Rubber Company reported in its manufacturer's 
excise tax returns for the period from August 1], 
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1933, through the 5th day of January, 1934, the 
remaining pounds in the tires sold during said 
periods and paid to the said John P. Carter, de- 
ceased, an excise tax of 214, cents per pound on such 
weight. 

6(a) It is hereby stipulated that on or about 
the 10th day of April, 19384, the defendant assessed 
against Pacific Goodrich Rubber Company an addi- 
tional manufacturer’s excise tax in the sum of 
$15,880.64 together with interest of $569.74, and 
demanded that said additional tax be paid by Pacific 
Goodrich Rubber Company; that said assessment 
and demand was made upon Treasury Department 
Form 728, Revised November 1933; a full, true and 
correct copy of which is filed herein as plaintiff’s 
Exhibit ‘‘C’’ and has the same force and effect as 
though the original thereof was so filed. 

That said additional assessment included a tax 
of 2% cents per pound upon 705,806 pounds of 
processed cotton which Pacific Goodrich Rubber 
Company had deducted from the weight of the tires 
sold by it during the period from August 1, 1933, 
to the 5th day of January, 1934. 

7. That said George Hubbell would further tes- 
tify that the 705,806 pounds of processed cotton so 
assessed by the said John P. Carter, deeeaseds 
and/or the defendant, were a part of the 784,177 
pounds of articles processed wholly or in chief value 
from eotton which Pacifie Goodrich Rubber Com- 
pany held for sale or other disposition on August 
J, 1935,-and upon ewhich it tHatl [ardeaetase Ore, ee 


us. United States of America 89 


648.08 under Section 16 of the Agricultural Adjust- 
ment Act. 

8. It is further stipulated and agreed that on or 
about April, 1934, Pacific Goodrich Rubber Com- 
pany paid to the said John P. Carter, deceased, 
$15,880.64 of said additional assessment [62] and on 
or about July 27, 1934, paid the balance of said 
assessment, namely, $569.75, representing interest 
on the above deseribed $15,880.64. That said pay- 
ments were made by Pacific Goodrich Rubber Com- 
pany under protest and the said John P. Carter, 
deceased, and the defendant were fully so advised 
at the time of said payments. 

That the said George Hubbell, if so called as 
above set forth, would testify that said payments 
were made by Pacific Goodrich Rubber Company 
solely to avoid penalties and said Pacific Goodrich 
Rubber Company so advised the said John P. Car- 
ter, deceased, and the said defendant. 

9. It is further stipulated and agreed that on 
or about August 31, 19385, the plamtiff herein duly 
filed with Nat Rogan, successor to John P. Carter. 
deceased, as Collector of Intemmal Revenue for the 
sixth District of California, a clan dated August 
14, 1935, for refund of said tax of $15,880.64, plus 
interest amounting to $569.75 which had been as- 
sessed and collected bv the defendant from Pacific 
Goodrich Rubber Company, a full, true and correct 
copy of said claim is filed herein as plaintiff's Ex- 
mbit “‘D** and has the same force and effect as 
though the origmal thereof was so filed. 


90 The B. F. Goodrich Co. 


10. It is further stipulated and agreed that on 
or about April 21, 1936, plaintiff duly filed with 
said Nat Rogan, successor of John P. Carter, de- 
ceased, as such Collector of Internal Revenue, its 
amended claim for refund of said tax of $15,880.64, 
plus interest of $569.75, all of which had been as- 
sessed and collected by the defendant from Pacific 
Goodrich Rubber Company, a full, true and correct 
copy of said claim is filed herein as plaintiff’s Eix- 
hibit “‘E’* and has the same force and effect as 
though the original thereof was so filed. [63] 

11. It is further stipulated and agreed that the 
Commissioner of Internal Revenue denied and dis- 
allowed both the original and amended claims for 
refund by written notice to the plaintiff as suc- 
cessor to Pacific Goodrich Rubber Company, a copy 
of said denial and disallowance bearing date of May 
22, 1936, is filed herein as plaintiff’s Exhibit “F” 
and has the same force and effect as though the 
origmal thereof was so filed. 

12. That the said George Hubbell, if so called 
as aforesaid, would testify that throughout the 
period from August 1, 1933 to about the 10 dageot 
April, 1934, Pacifie Goodrich Rubber Company was 
informed and believed that for the purpose of com- 
puting its Manufacturer's Excise Tax on tires man- 
ufactured and sold, it was entitled, under the pro- 
visions of Section 9-a of the Agricultural Adjust- 
ment Act to deduct from the weight of the tires so 
sold the weight of the processed cotton contained 
therein wpon which a tax had been paid either 
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under Section 9-a or Section 16 of the Agricultural 
Adjustment Act, and that Pacific Goodrich Rubber 
Company and plaintiff herein at al] times prior to 
the 10 day of April, 1934, believed that its tax bur- 
den with respect to said tires would amount to 
$0.044184 on the processed cotton contained in said 
tires and 214 cents per pound on the remaining 
weight of said tives; and that at no time during 
the period preceding the 10 day of April, 1934, did 
Pacifie Goodrich Rubber Company or plaintiff here- 
in contemplate that Pacific Goodrich Rubber Com- 
pany or plaintiff would be compelled to pay an 
additional tax of 2'4 cents per pound on account 
of processed cotton contained in said tires, and on 
which it had paid a tax of approximately 414 cents 
per pound under Section 16 of the Agricultural 
Adjustment Act; and that Pacifie Goodrich Rubber 
Company did not include nor did it intend to in- 
clude in the price of tires sold during the period 
from August 1, 1933 to the Sth dav of January, 
1934, any amount [64] to cover any excise tax on 
the processed cotton contained in the tires manu- 
factured and sold during said period; and that the 
prices at which Pacific Goodrich Rubber Company 
sold said tires durmg said period, containing 
processed cotton on which a tax was payable 
under Section 16 of the Agricultural Adjustment 
Act, were no greater than the prices at which 
during said period it sold tires containing processed 
eotton on which a tax was payable under Section 
9-a of the Agricultural Adjustment Act, and that no 
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additional tax was proposed against Pacific Good- 
rich Rubber Company until long after all tires 
containing cotton held for sale or other disposition 
on August 1, 1933, had been sold and billed to pur- 
chasers of or vendees of Pacific Goodrich Rubber 
Company, and that no additional biling was made 
to said customers and/or said vendees and no addi- 
tional amount collected from said customers and/or 
said vendees after the assessment of the above men- 
tioned $15,880.64. 

13. It is further stipulated and agreed that each 
and all of the above and foregoing stipulations with 
respeet to which the said J. C. Herbert and/or the said 
George Hubbell would testify if so ealled as wit- 
nesses in the above matter, shall be taken with the 
same foree and same effect and to the same extent 
as though the said J. C. Herbert and/or the said 
George Hubbell had been so sworn and so testified, 
all as hereinabove set forth. 

Dated: February 10, 19-0. 

POs ISI: 
KUGENE H. BLANCHE 
Attorneys for Plaintiff 
BEN HARRISON, 
United States Attorney, 
By ARMOND MONROE JEWEULI,, 
Assistant United States Attomey 
Attorney for Defendant 

[Endorsed]: Filed Feb. 10, 1940. R. S. Zimimer- 

man, Clerk. By B. B. Hansen, Deputy. [65] 
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At a stated term, to-wit: The February Term, 
A. D, 1940, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of Cahfornia, held at 
the Court Room thereof, in the City of Los Angeles 
on Saturday the 10th day of February in the vear 
of our Lord one thousand nine hundred and forty. 


Present: The Honorable Paul J. McCormick, Dis- 


trict Judge. 


[Title of Cause. ] 

This cause coming on for tral; Eugene HF. 
Blanche, Esq., appearing as counsel for the plain- 
tiff: A. M. Jewell, Assistant U.S. Attorney, appear- 
ing as counsel for the Government; A. Wahlberg, 
Comt Reporter, being present; and F. C. Leslie, 
Esq., is now associated as counsel for the plaintift 
herein for the purposes of this case; at 10:07 0 clock 
A.M. both sides answering ready, it is ordered to 
proceed. 

Attorney Blanche makes a statement of the plain- 
tiff’s case; Attormmey Leslie makes a further state- 
ment of the plaintiff's ease: Attorney Jewell makes 
a statement of the Government's ease. Attorney 
Blanche now presents Stipulation of Faets, which is 
ordered filed herein. The following exhibits are of- 
fered and admitted in evidence: 

Plf’s Ex. A—Copy of Assignment. dated 
63034, 
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Pit’s Ex. B—Copy of Assignment, dated 
8/14/35, 

Plf’s Ex. C—Copy of Return for Nov. & Dee. 
1933, 

Pif’s Ex. D—Copy of Claim for Refund, 
dated 8/19/35, 

Pif’s Ex. E—Copy of wsnicntled Claim Re- 
fund, dated 3/30/36 

Pif’s Ex. F—Copy of Claim for Refund, 
dated 8/19/35, 

Pif’s Ex. G—Copy of Amended Claim for 
Refund, Form 848, 

Plif’s Ex. Hl, Ha, and Hs—Three (3) Let- 
ters, Treas. Dep’t to Goodrich Co., 

Plf’s Ex. I—Copy of Minutes of 7/6/34 and 
8/24/34, 

Plf’s Ex. J—Copy of Certificate of Dissolu- 
tion, dated 12/21/34. 


At 10:30 o’clock A. M. the plaintiff rests. 


Attorney Jewell now offers the following exhibits, 
and the same are received in evidence: 

U. S. Ex. 1—Copy of Return, dated Nov. 
noe oe 

U. S. Ex. 2—Copy of Return, dated Dee. 
1933, [66] 

U. S. Ex. 3—Copy of Claim for Abatement, 
dated 7/7/36, 

U. S. Ex. 4—Copy of Claim for Abatement, 
dated 3/27/36: 
At 10:30 o’cloeck A. M. the Government rests. 
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Attorney Blanche makes a further statement and 
moves to amend Petition herein as to certain typo- 
graphical errors being corrected and there being no 
objections thereto, it is so ordered, the Clerk now 
correcting same by interlineation on the original 
Petition herein. 

The plaintiff and the Government rest. 

It is ordered that the cause be submitted for deci- 
sion on briefs to be filed 20 x 20 x 10 commencing 
February 12, 1940. [67] 


[Title of District Court and Cause. ] 


CONCLUSIONS OF THE COURT ON THE 
MERITS OF THE ACTION. 

This is an action by the plaintiff corporation, as 
sole owner of the stock of, and as assignee of Pacific 
Goodrich Rubber Company, a corporation, to re- 
cover the sum of $16,450.39, with interest. The 
demand is based upon claims for refund of taxes 
paid by Pacific Goodrich Rubber Company under 
protest, and alleged by the plaintiff to have been 
erroneously computed and assessed by the Commis- 
sioner of Internal Revenne under Section 602 of the 
Revenue Act of 1932. 

The record shows the following factual situation: 

During the period from August 1, 1933, through 
September 30, 1933, the taxpayer, Pacific Goodrich 
Rubber Company, manufactured and sold tires 
which contained approximately 705,806 pounds of 
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cotton fabiie in various states of manufacture, upon 
which it had paid to the Collector of Internal Rev- 
enue, a so-called ‘‘floor tax’’ levied by Section 16 of 
the Agricultural Adjustment Act, 48 Stat. 31, at the 
rate of .044184 per pound. In computing the excise 
taxes imposed by Section 602 of the Revenue Act of 
1932 upon tires manufactured and sold after August 
1, 1933, taxpayer took a deduction from such excise 
tax as provided in Section 9 of the Agricultural 
Adjustment [68] Act, supra; in other words, the 
taxpayer arrived at the excise tax due under the 
1932 Act by deducting from the weight of the tires 
manufactured and sold after August 1, 1935, the 
weight of the processed cotton in such tires, upon 
which a so-called ‘‘floor tax’’ had been paid under 
Section 16, supra. This claimed credit or deduction 
was disallowed by the Bureau of Internal Revenue, 
and the tax authorities of the United States there- 
upon demanded additional manufacturer's tax under 
Revenue Act of 1932, and the taxpayer, Pacific 
Goodrich Rubber Company, in order to avoid pen- 
alties and interest, paid under protest the additional 
manufacturer’s tax and interest in the sum of 
$16,450.89. This action followed claims, both by the 
taxpaver and by the plaintiff, for the refund of said 
sum of money, with interest, which have been re- 
jected by the Government. 

The position of the United States is substantially 
that, despite the fact that the taxpayer had paid the 
tax on the cotton im the tives nuder provisions of the 
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Agricultural Adjustment Act, it was not entitled to 
refund of the $16,450.89. 

The aforesaid section of the Revenue Act of 1932 
imposed a tax upon tires, wholly or in part of rub- 
ber, of 2'4¢ a pound on total weight of sales by 
manufacturers. 

Section 9(b), supra, provided that “upon any 
article upon which a manufacturer’s sales tax is 
levied under the authority of the Revenue Act of 
1932, and which manufacturer's sales tax 1s com- 
puted on the basis of weight, such manufacturer's 
sales tax shall be computed on the basis of weight of 
said finished article less the weight of the processed 
cotton contained therein on which a processing tax 
has been paid.’’ [69] 

Section 16, supra, titled ‘‘floor stoeks*’ imposes a 
tax equal in amount to the processing tax imposed 
by ower patts of Title I of the Agricultural Ad- 
justment Act. 

The primary question for decision under the stip- 
wation of facts filed herein, and the further record 
evidence received at the hearing in court on Febru- 
ary 10, 19-40. is whether plaintiff's predecessor and 
assignor, a tire manufacturer, was entitled im the 
computation of its sales tax on tives under the Rev- 
enue Act of 1932 to deduct from the weight of the 
taxed tires the weight of the taxed cotton therem 
upon which it had paid the tax specified in Section 
16 of Title 1 of the Agricultural Adjustment Act. 

Secondly, if under the facts of this case, such de- 
duction or credit is proper and allowable to the tax- 
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payer company under the Revenue Act of 1932, is 
the plaintiff in this action, who was not actually the 
taxpayer, entitled under the record to require a 
refund to it of such overpayment ? 

Plaintiff contends that the tax credit or refund 
sued for in this action is neither a ‘‘floor stock tax’”’ 


‘“additional 


nor a “processing tax,’’ but, rather, an 
manufacturer’s excise tax;’’ but assuming that such 
is the case, and on demurrer we substantially held 
that it was, yet, in order for the plaintiff to re- 
cover in this action it must show that Section 9 of 
the Triple A Act authorizes the credit demanded. 

If the section is read and considered literally, its 
provisions are restricted to paid ‘‘processing taxes’’ 
as such are expressly defined in the Agricultural 
Adjustment Act. It is undeniable that the so-called 
‘floor stock’’ tax provided for in the Agricultural 
Adjustment Act is not within the literal terms of 
Section 9. Indeed, the tax [70] levied under Section 
16 is not defined in the Act; but the established rule 
that where the words of a statute are clear there is 
no room for construction, 1s not to be applied where 
the literal meaning produces an wnreasonable result 
—one that is ‘‘plainly at variance with the policy of 
the legislation as a whole.’’ United States v. Amer- 
ican Trucking Assn., 310 U.S. 534. 

In my opinion, an examination of Title I of the 
Agricultural Adjustment Act with the aid and in 
the light of the correlative legislative history and 
material which led up to this remedial law, clearly 
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shows the error and injustice of the contention that 
the deduction computation provided in Section 9 is 
inapplicable to the unnamed tax imposed by Section 
16, or that deductions under Section 9 should be 
confined to specifically defined ‘‘processing’’ taxes 
according to the letter of the law. To so restrict 
the application of Section 9a would utterly destroy 
the chief factor present in the legislative mind in 
making omnibus provisions to prevent tax diserimi- 
nation between tire manufacturers without any real 
differentiation of business activity 1n or use of fab- 
ricated commodities. See United States v. Dicker- 
son, 310 U.S. 554. 

The intent and purpose of Congress must be as- 
certained as of the time of enacting the Agricultural 
Adjustment Act and not by looking backward and 
taking into consideration the untoward consequences 
that ensued from the decision of the Supreme Court 
im United States v. Butler, 297 U.S. 1. 

To construe the refund or eredit provisions of the 
Triple A so as to inelude the so-called ‘‘floor stoek"’ 
taxes as well as the statutorily defined ‘* processing” 
taxes instead of adding ‘‘something entirely new to 
the meaning [71] of the word ‘processing’. as it is 
used" in the statutes, as argued by the Government. 
merely sheds light upon what appears from reading 
the whole of Title I to have been the painstaking 
purpose of Congress—namely, the prevention of dis- 
ermnination and double taxation. 

We have been unable to find from an analysis of 
the applicable tax statutes any reason why the Con- 
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gress should desire to relieve the manufacturers of 
the burden of double taxation where one tax is a 
processing tax and the other is a sales tax and not 
to relieve the same manufacturers of double taxa- 
tion when one of the taxes is a so-called ‘‘floor stock 
tax’’ and the other is a sales tax; therefore, the 
danger of going beyond the literal interpretation of 
a taxing statute, adverted to in United States vy. 
American Trucking Assn., supra, is not present in 
the consideration of the tax legislation pertinent to 
this action. 

The Government substantially contends that the 
decision of the United States Supreme Court in 
United States v. Butler, supra, declaring certain 
portions of the Agricultural Adjustment Act to 
have been unconstitutional, operates to nullify all 
refund rights of taxpayers which arise by virtue of 
any feature of the taxing scheme invalidated. We 
are not impressed with this claim—it fails to evalu- 
ate the effect of Section 14 of Title I of the Act, 
which is as follows: 

‘‘Tf any provision of this title is declared un- 
constitutional, or the applicability thereof to 
any person, circumstance or commodity is held 
invalid, the validity of the remainder of this 
title and the applicability thereof to other per- 
sons, circumstances or commodities shal] not be 
affected thereby.”’ 


Moreover, while the claim which is the basis of this 
action [72] has relation to the levy of the so-called 
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‘floor stock’’ taxes provided for in Title I of the 
Triple A, the refund which is here sought is for an 


‘“manufaeturer’s excise tax’’ as- 


erroneously paid 
sessed and collected under the aforesaid effective 
section of the Revenue Act of 1932. 

We also incline very strongly to the conclusion 
that, apart from the right of the taxpayer to a re- 
fund of the wrongfully demanded and collected ex- 
cess taxes under the applieable revenue laws, the 
record before us entitles the taxpayer to the refund 
under the eqiitable remedy of money had and re- 
ceived. Sce Bull, Executor, v. United States, 295 
MeSe2t7 : Anniston Nife. Co. v. Davis, 301.U.5.337, 
at page 350. 

In view of our conclusion that the refund sued 
for in this action is for an unjustly collected manu- 
facturer’s excise tax, the administrative procedure 
under Section 902,, et seq. of the Revenue Act of 
1936 is unnecessary and inapphecable. In tIns con- 
nection the attitude and action of the governmental 
tax agencies throughout, as shown by the record be- 
fore us, indicates that the claim in swit was consid- 
ered by them as pertaining to an ‘‘additional manu- 
faenirer Ss tax,” and we think that the United States 
should now in good conscience be prevented from 
taking a contrary stand to the prejudice of a 
wronged taxpaver. 

The ultimate question 1s whether or not the plain- 
tiff company is entitled under the record before us 
to the tax refund demanded in this action. 
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The observation of Justice Holmes, in Rock 
Island, etc., Railroad Co. v. United States, 254 U.S. 
141, that ‘‘Men must turn square corners when they 
deal with the Government. If it attaches even purely 
formal conditions to its consent to be sued those 
conditions must be [73] complied with,” are strik- 
ingly applicable to the might of the plaintiff corpo- 
ration to require in this action payment to it of 
money in the United States Treasury which has 
been wrongfully exacted from another company as 
taxes. 

The plaintiff by its ‘‘First Amended Petition”’ 
alleges its mght to recover the erroneously com- 
puted and collected manufacturer’s excise tax by 
reason of its sole ownership of the capital stock and 
assets of the taxpaver, and also because of two as- 
signments to it dated June 30, 1934, and August 14, 
1935, respectively, of all claims, rights and choses 
in action which the taxpayer then had or might 
have against all persons, firms or corporations, and 
particularly the tax refund claim against the United 
States. The only substantial difference between the 
two assignments appears to be that the latter was 
acknowledged before a notary pubhe while the for- 
mer is not so acknowledged. 

It is to be noted that there is a vamance between 
this enlarged claim in the amended petition and the 
claims for refund which were filed by the taxpayer 
and by plaintiff company with the Commissioner of 
Internal Revenue and rejected by him. In the latter 
under Form 843 the claims are based solely upon 
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the assignments and there is no mention therein of 
the stock ownership of the corporation taxpayer. 

The Supreme Court has held that literal compli- 
anee with statutory requirements that a claim or 
appeal be filed with the Commissioner before suit 
is brought for a tax refund may be insisted upon by 
the defendant, whether the Collector or the Uinted 
States. Tucker v. Alexander, Collector, 275 U.S. 
228. 

The varianee to which we have adverted is not 
occasioned by failure to comply with statutory re- 
quirements but rather to the reqmuaement of the 
Treasury regulations [74] which state that claims 
for refund must set forth in detail each ground 
upon which they are made, and facts sufficient to 
apprise the Commissioner of the exact basis thereof. 
Such a requirement may be waived. ‘Tucker v. Alex- 
ander, supra; University Distributing Co. v. United 
States, 22 Fed. Supp. 794; Con-Rod Exchange, Ine. 
v. Henricksen, ete., 27 Fed. Supp. 427. The Commis- 
sioner, as shown by Exhibit ‘‘H’’ in evidence, ap- 
pears to have rejected all claims for refund upon 
the broad ground that no right to refund existed 
in the taxpayer or the plaintiff under the Commis- 
sioner's interpretation of Section 9a of the Agrienl- 
tural Adjustment Act, and the failure of the United 
States to insist at anv time upon the literal com- 
plianee with the regulations is tantamount to a 
waiver in that regard. 

It is settled law that except as to assignments by 
operation of law all transfers and assignments made 
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upon any claims upon the United States shall be 
absolutely null and void unless executed with cer- 
tain specified formalities after the allowance of such 
a claim, the ascertainment of the amount due, and 
the issuing of a warrant for the payment thereof. 
Section 203, Title 31, U. 8. C. A. Seaboard Air Line 
Railway v. United States, 256 U. 8. 655; Kingan & 
Co. v. United States, 44 F. (2d) 447. 

The position taken by the plaintiff throughout the 
prosecution of the claim to tax refund demanded by 
this action has been until the filing of First 
Amended Petition herein on February 5, 1940, that 
its cause of action and right to recover is based 
upon the two assignments—only at such late day did 
the plaintiff assert its right to the refund as sole 
stockholder of Pacific Goodrich Rubber Company— 
or by reason of the taxpayer corporation having 
[75] dissolved December 21, 1934. There does ap- 
pear in the record before us an authenticated claim 
of the plaintiff as successor to the taxpayer com- 
pany, filed with the Collector July 8, 1936, and 
marked in evidence as Exhibit ‘‘3’’, for abatement 
of certain taxes, in which plaintiff makes the state- 
ment that it 1s the taxpayer by reason of the assign- 
ment of June 30, 1934, and the dissolution of the 
taxpaying corporation on December 21, 1934. This 
exhibit, we think, does not maternally alter the posi- 
tion which has been taken by the plaintiff until the 
exigency of avoiding the consequence of the statute 
relating to assigned claims against the United States 
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became imminent. But the chose in action did not 
lodge in plaintiff by its ownership of all the cor- 
porate stock of the Pacifie Goodrich Rubber Com- 
pany, or by the dissolution of that corporation on 
December 21, 1934. It vested by reason of the as- 
signments which were executed voluntarily by the 
two corporations for expressed valuable considera- 
monseshe status ofethe plaintiff as aeclannant 
against the United States is clearly within the in- 
hevition wt Section 203, Title 31, U. 8. C. A. 

The claim in suit has not been allowed, its amount 
has not been ascertained, and no warrant for its 
payment has been issued. 

Section 621d of the Revenue Act of 1932, 26 U.S. 
C. A., Title 3443, provides as follows: 

““¢d) No overpayment of tax under this chap- 
ter shall be credited or refunded (otherwise 
than under subsection (a)), 1 pursuance of a 
court decision or otherwise, unless the person 
who paid the tax establishes, in accordance with 
regulations prescribed by the Commissioner 
with the approval of the Secretary, (1) that 
he has not ineluded the tax in the price of the 
article with respect to which it was imposed, 
or collected the amount of tax from the vendee, 
[76] or (2) that he has repaid the amount of 
the tax to the ultimate purchaser of the article, 
ov unless he files with the Commissioner written 
consent of sueh ultimate purchaser to the al- 
lowanee of the eredit or refund.” 
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This is a statutory requirement which is the yard- 
stick or measuring rod by which we are to deter- 
mine a litigant’s right to sue the United States for 
refund or credit of an overpayment of a tire manu- 
facturer’s excise tax imposed by Section 602 of the 
Revenue Act of 1932, 26 U.S. C. A., Section 3400, 
and is the statute invoked by the plaintiff in the 
case at bar, and in order to maintain the action The 
B. F. Goodrich Company, a corporation, must bring 
itself within the litera] and strict requirements of 
this statute. This, we think, it has not done. The 
plaintiff is not the ‘‘person who paid the tax.”’ It 
is a corporate entity distinct from the corporate 
taxpayer. The latter, during the manufacturing 
period upon which the credit or mght to refund is 
claimed, conducted busimess and commercial opera- 
tions in its own corporate name and capacity; made 
its own tax returns to the United States; paid under 
its protest, upon demand of the governmental tax- 
ing agencies, the excess tax and interest which are 
the subject matter of this action, and claimed thie 
right to refund of the illegally collected manufac- 
turer’s tax sui juris. It is significant upon the ques- 


‘person’? who paid the tax and as to 


tion as to the 
plaintiff’s right to recover it, to note that all of the 
money sued for was paid or ‘‘caused’’ to be paid by 
Pacific Goodrich Rubber Company, and that such 
payments were made partly before and partly after 
June 30, 1934. 

Even the assignments relied on by the plaintiff 


company recite that they are made upon good and 
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valuable [77] considerations inuring to the Pacific 
Goodrich Rubber Company, and the record before 
this court does not disclose what items made up 
these considerations. There is no adequate showing 
before us to warrant the application in this tax re- 
fund case of an alter ego principle of law. It is 
clear that for the protection of the Government and 
to prevent circuitous concealments of taxpayers the 
statutory requirement for tax refunds should be 
followed to the letter. 

We think there is also another insuperable barrier 
to any refund to the plaintiff in this action under 
the record before us. 

The burden of proving its right to refund rests 
throughout the action upon the plaintiff corporation 
and this burden is not sustained unless satisfactory 
evidence preponderates in plaintiff's favor, particu- 
larly that there has been no melusion or collection 
by Pacific Goodrich Rubber Company of the tax in 
the price of the tires which have been sold by Pa- 
cifie Goodrich Rubber Company. Substantially the 
only evidence produced upon this vital point is in 
the form of a stipulation entered into by Govern- 
ment counsel with the reservation as to its suffi- 
cieney, that the cashier and auditor of the taxpayer 
corporation would if called as a witness testify that 
he supervised, controlled and kept the books and 
records of the Pacifie Goodrich Rubber Company at 
all times pertinent to this action and that he is 
familiar with and knows the prices at which tires 
were sold by the taxpayer at all applicable times: 
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that he knows that during the period from August 
1, 1933, to January 5, 1934, the taxpayer did not 
include or intend to include in the price of tires 
sold during such period any amount to cover any 
excise tax on the processed cotton contained in the 
tires manufactured [78] and sold during such 
period; that the prices at which the taxpayer sold 
tires during such period were no greater on tires 
containing processed cotton on which a tax was pay- 
able under Section 16 of the Agricultural Adjust- 
ment Act than the prices at which during such 
period it sold tives containing processed cotton on 
which a tax was payable under Section 9 of the 
Triple A. No books of account or sales records were 
produced and no explanation for their non-produe- 
tion was made at the hearing, although the Govern- 
ment objected to the sufficiency of the proof that 
was offered on this crucial factual issue. We are not 
satisfied that the required burden of the non-passage 
of the tax to vendees of the taxpayer has been sus- 
tained. Judgment is ordered for the defendant. Ex- 
ceptions to each party on adverse rulings. 
Dated December 31, 1940. 
PAUL J. McCORMICK, 
United States District Judge. 


[Endorsed]: Filed Dec. 31, 1940. R. S. Zimmer- 
man, Clerk. By Murray E. Wire, Deputy. [79] 
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MINUTE ORDER ON DECISION OF ACTION 
ON THE MERITS. 

Findings of fact, conclusions of law and judgment 
for defendant with costs ordered for defendant, 
upon issues of ‘First Amended Petition’”’ and sttp- 
ulated answer of defendant, in aecordance with 
written conclusions of the Court on the merits of 
the action filed this day. Attoimeys for respective 
parties will collaborate, prepare and present such 
findings of fact, conclusions of law and judgment 
within ten davs from notice hereof. Exceptions al- 
lowed respective parties on each and every adverse 
uing. 

Dated December 31, 1940. [80] 


[Title of District Comt and Cause. ] 
SYBSTITUTION OF ATTORNEYS 

Eugene H. Blanche, the attorney of record herem 
for The B. F. Goodrich Company, a corporation. 
the plaintiff herein, having died, said The B. F. 
Goodrich Company, a corporation, has and does 
hereby substitute and appoint the firm of Newlin & 
Ashburn as its attorneys of record herein for and 
in the place of said Eugene H. Blanche. 


Dated: this 20 day of January, 1941. 
THE B. F. GOODRICH COMPANY 
vl, MeeNIGrEr 
Assistant Secretary 
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The undersigned do hereby accept the above sub 
stitution. 


Dated: this 22 day of January, 1941. 
NEWLIN & ASHBURN 
RAY J. COLEMAN 


[Endorsed]: Filed Feb. 3, 1941. R. S. Zimmer- 
‘man, Clerk. [81] 


[Title of District Court and Cause. ] 


NOTICE OF MOTION TO REOPEN CASE 
TO ADMIT FURTHER PROOF 


To the Above Named Defendant and to Its Attor- 
nevs Wilham Fleet Palmer, United States At- 
torney, and Armond Monroe Jewell, Assistant 
United States Attorney: 


You and Each of You Will Please Take Notice 
that on Monday, the 17th day of February, 1941, at 
ten o'clock A. M., or as soon thereafter as counsel 
can be heard, in Courtroom No. 8 of the above en- 
titled court in the Federal Building, in the City of 
Los Angeles, California, the plaintiff will move the 
court to reopen the trial of this action to permit 
plaintiff to offer further evidence to prove or tend- 
ing to prove (a) that the tax, the refund of which 
is sought in this action, was not passed on to the 
vendees of plaintiff’s predecessor in interest, (b) 
that plaintiff acquired the right to the refund of 
said tax by operation of law upon the dissolution of 
plaimtiff’s predecessor in interest and the distribu- 
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tion of all of its assets to the plaintiff, (c) that 
there was no consideration for [83] the written 
assignments to it of the assets of its predecessor in 
interest, including the right to the refund of said 
tax, other than such consideration as normally flows 
from a distribution in hquidation, (d) that plaimtiff 
is the proper party under See. 621(d) of the Rev- 
enue Act of 1932 to assert the rights of and estab- 
hsh the facts required to be established by ‘‘the 
person who paid the tax,’”’ (e) that it was and is 
the policy and practice of the Commissioner of In- 
ternal Revenue to permit the transferee by opera- 
tion of Jaw of a right to the refund of manufac- 
turer’s excise taxes to assert the rights of and 
establish the facts required to be established by **the 
person who paid the tax,’ and (f) that plaintiff's 
predecessor in interest although a separate corpo- 
ration was a wholly owned subsidiary of the plain- 
tiff, that said corporation and the plaintiff had c¢om- 
mon officers and an interlocking board of directors 
and that plaintiff’s predecessor in interest was oper- 
ating with a deficit at the time the tax sought to be 
recovered herein was paid and that as a consequence 
the payment of said tax although made bv check 
of the plaintiff's predecessor in interest actually 
reduced plaintiff's assets: to permit the plaintiff to 
amend its First Amended Petition to conform with 
the proof; to permit the defendant to offer such 
evidence in rebuttal as it may see fit; and to permit 
further arguinent of counsel upon such evidence as 
may be received by the court. 
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That said motion will be based upon the following 
grounds: 

1. That the further evidence sought to be intro- 
duced to prove the facts alleged in item (a) on 
page 1 above would have been offered at the trial 
except for the fact that plaintiff and its counsel 
were of the opinion, based upon conversations with 
defendant’s counsel prior to trial and upon the stip- 
ulation of counsel for plaintiff and defendant made 
in open court, that no right was reserved in the 
defendant to object to the testimony set forth in 
the stipulation of facts on the ground that it was 
not the best evidence and that plaintiff and its 
counsel were not aware of anv misunderstanding or 
[841 basis for misunderstanding of counsel with 
reference thereto and did not anticipate that said 
stipulation made in open court would or could be 
construed by the court to permit the defendant to 
object to such testimony on the ground that it was 
not the best evidence ; 

2. hat the further evidence sought to be mtro- 
duced to prove the facts alleged in items (b) and 
(c) on page 1 above would have been offered at the 
time of trial except for the fact (1) that the plain- 
tiff by its First Amended Petition tended to and 
thoveht that it had based its mght of recovery 
solely upon the transfer to it by operation of law 
of the right to the refund of said tax, (2) that the 
defendant neither alleged nor urged any defense 
based upon the contention that plaintiff’s right of 
recovery was bottomed upon said written assign- 
ments, (3) that the plaintiff did not aHege im its 
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First Amended Petition or otherwise contend that 
said assignments were executed for a valuable con- 
sideration other than that which normally flows 
from a distribution in hquidation, nor did the de- 
fendant so contend either by defenses raised in its 
answer or otherwise, and (+) that plaintiff and its 
counsel were of the opinion that the evidence intro- 
duced at the time of trial was sufficient to conclu- 
sively prove that the right to the refund of said tax 
was transferred to the plaintiff by operation of law 
upon the distribution to it in liquidation of the 
assets of its predecessor in interest and that said 
assignments, as alleged in plaintiff's First Amended 
Petition, were only physical evidence of the distri- 
bution in liquidation and that there was no consid 
eration therefor other than that wlich normally 
flows from such distribution; 

3. That the further evidence sought to be intro- 
dueed to prove the facts alleged in items (d), (e) 
and (f) on pages 1 and 2 above would have been 
offered at the time of trial except for the fact that 
the claims for refund which were filed by the plain- 
tiff and its predecessor in interest were not rejected 
on the ground that [85] the plaintiff was not ‘the 
person who paid the tax”’ within the meaning of 
that phrase as used in Sec. 621 (d) of the Revenne 
Act of 1932, that no defense to that effect was ex: 
pressly alleged in the defendant’s answer or as- 
serted by the defendant at time of tral or in the 
brief which it filed with the court, and that it was 
the understanding of the plaintiff and its counsel 
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that it was the established policy and practice of 
the Commissioner of Internal Revenue to permit the 
transferee by operation of law of a right to the 
refund of manufacturer’s excise taxes to assert the 
rights of and establish the facts required to be 
established by ‘‘the person who paid the taxes’’; 

4. That the further evidence sought to be intro- 
duced is essential to a proper determination of the 
issues presented in this case and in the interests of 
justice should be presented to the court for its con- 
sideration ; 

). That the further evidence sought to be intro- 
duced relates either to issues on which such evidence 
was deemed unnecessary by reason of stipulation of 
counsel or to defenses which the plaintiff with good 
excuse did not anticipate since they were not urged 
by the Commissioner of Internal Revenue in ad- 
vance of trial or by the defendant at time of trial 
and were first advanced by the court itself after 
the trial had been concluded and the briefs of both 
parties submitted. 

That said motion will be based upon this written 
notice thereof and upon the memorandum of au- 
thorities and the affidavits of F. C. Leslie, George 
Hubbell and S. M. Jett hereto annexed, and upon 
the minutes, records and files of the above entitled 
court in this cause. 


Dated: Feb. 3, 1941. 
NEWLIN & ASHBURN 
By RAY J. COLEMAN 
Attorneys for Plaintiff [86] 
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[Title of District Court and Cause. ] 


MEMORANDUM OF AUTHORITIES IN 
SUPPORT OF MOTION TO REOPEN 
1. When the trial judge after submission of a 
ease concludes that material and necessary testi- 
mony which has been offered is not competent he 
should reopen the case of his own motion to admit 
further proof. 
Paine vy. St. Paul Union Stockyards Co., 28 F. 
(2d) 463, 467; 
4 Cyc. of Fed. Proc., Sec. 1454. p. 998. 


2. Until final judgment the case is under the 
control of the court which may reopen it for further 
proof at any time. 

G. Amsinck € Co. v. Springfield Grocer Co. 
1 F. (2d) 855, $58; 
4 Cyc. of Fed. Proc., Sec. 1454, p. 998. 


3. The assignment by a corporation to its stock- 
holders of a claim against the United States merely 
passes legal title to such claim to parties who al- 
ready own the entire beneficial interest [S7] therein 
and such assignment even in the absence of a formal 
dissolution of the corporation is not rendered void 
under Section 3477 of the Revised Statutes where 
the assignment of such claim together with the other 
assets of the corporation is intended to effect a dis- 
tribution in kind of all of the assets of the corpo- 
ration. 

Novo Trading Corp. vs. Commissioner of In- 
ternal Revenue (C. C. A. 2) 113 F. (2d) 320; 
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Kingan & Co. v. United States, 44 F. (2d) 447, 
451; 

Consolidated Paper Co. v. United States, 59 F. 
(2d) 281, 288; cert. den. (1933) 77 L. ed. 988. 


4. In the event of the transfer of a claim against 
the United States, which transfer is not rendered 
void under Section 3477 of the Revised Statutes, the 
transferee rather than the transferor of such claim 
is the proper party to file the refund claim and to 
maintain a suit to recover on the claim. 

G. C. M. 21058: C. B. 1939-1 (Pat [ap e2ece 

Monarch Mills v. Jones, 56 F. (2d) 180, 188; 
(Aff’d 59 Ff. (2d) 502.) 

Consolidated Paper Co. v. United States, 59 F. 
(2d) 281, 288; cert. den. (1933) 77 L. ed. 988. 

Kingan & Co. v. United States, 44 F. (2d) 447, 
451: 

National Foods, Inc. v. United States, 13 F. 
Supp. 364; 82 Ct. Cl. 627; cert. den. Oct. 12, 
1936 ; 


o. The transferee by operation of law of the 
right to a refund of manufacturer’s excise taxes is 
the proper party under Sec. 621(d) of the Revenue 
Act of 1932 to assert the rights of and establish the 
facts required to be established by “‘the person who 
paid the tax.’’ 

G. C. MM. 24058; C. 8. 1939-1 Geanimle sie ean 

In G. C, M. 21058, supra, G. P. Wenchel, Chief 
Counsel of the Bureau of Internal Revenue, made 
the following statements: [88] 
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“It is held, therefore, that title to the claim 
m the present case was obtained by the N Com- 
pany by operation of law and that the provi- 
sions of section 3477 did not preclude its 
transfer. 

‘The question remains as to whether a proper 
elaim for refund has been filed in this case. 

‘Section 903 of the Revenue Act of 1936 pro- 
vides that ‘No refund shall be made or allowed 
of any amount paid by or collected from any 
person as tax under the Agricultural Adjust- 
ment Act unless, after the enactment of this 
Act, and prior to July 1, 1937, a claim for re- 
fund has been filed by such person * * *.’ The 
person who paid the tax in this case was the 
M Company. However, that company, if. still 
im existence, has neither interest nor title to the 
claim for refund. The N Company ‘stands in 
the shoes’ of the M Company, having acquired 
all right, title, and interest in the claim against 
the Government. In National Foods, Inc., v. 
Winted States (82 Ct. Cl., 627, 13 Fed. Sim. 
364, certiorari denied October 12, 1936) it was 
held that the assignor of a claim against the 
Government (which claim had been transferred 
by operation of law) was not the proper party 
to maintain a suit to recover on the claim. It is 
held in the present case that the N Company is 
the proper party to file the refund claim." [89] 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF F. C. LESLIE 
IN SUPPORT OF MOTION TO REOPEN 


United States of America, 
State of Ohio, 
County of Summit—ss. 


H. C. Leshe, being by me first duly sworn, de- 
poses and says: 

That, affiant is the assistant counsel for The B. F. 
Goodrich Company, a corporation, the plaintiff 
herein, and as such was present at the trial of the 
above entitled action before the above named court 
on February 10, 1940, and participated in said 
trial after having first secured the consent of the 
court so to do. 

That Eugene H. Blanche, the attorney of record 
for the plaintiff herein at the time of the trial and 
for some time prior thereto, died before the entry 
on December 31, 1940, of the court’s ‘‘Minute Order 
on Decision of Action on the Minutes.”’ 

That affiant participated in the preparation of 
the stipulation of facts which was filed in said 
action and is familiar with [90] the terms thereof 
and with the conditions upon which it was agreed 
by counsel for plaintiff and defendant that the 
same might be filed with the conrt; that said con- 
ditions were stated by said Hugene H. Blanche im 
open court, at the time of trial in the following 
words: 

“By stipulation of counsel for the Govern- 
ment there will be no question of a foundation 
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raised. However, there may be raised, either at 
this time, or at the time of the filing of the 
brief, a question regarding, or questions re- 
garding, the materiality of the facts stipulated 
to, the relevancy of the facts stipulated to and 
of the sufficiency of the proof made. 

“We appreaiate that the latter may alwavrs 
be raised, but in order that there may be no 
misunderstanding, we make that statement. 

“The latter sufficiency of the proof made 
particularly pertains to the question of whether 
the tax was passed on to the consumer or 
whether the tax was subsequently billed by the 
consumer after the tax was assessed and 
levied.’’ 


That prior to the trial of said action and the 
making of said statement in open court, one or 
more conferences were held in the City of Los 
Angeles, at which said Engene H. Blanche, the 
affiant, and Armond Monroe Jewell, the attorney 
for the defendant were present and at which the 
stipulation of facts and the conditions under which 
it would be filed were discussed. That at one or 
more of said conferences and in particular at a 
conference held at the office of the plaintiff in 
Los Angeles County, California, at which George 
Hubbell, an officer of the Pacific Goodrich Rubber 
Company, was also present, it was agreed that the 
stipulation of facts should be filed without the 
reservation of any objection except as to the ma- 
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teriality and relevancy of the stipulated facts and as 
to the sufficiency of the proof made. That at that 
time, said Armond Monroe Jewell stated that his 
reservation as to the sufficiency of the proof did 
not go to the foundation of the stipulated testi- 
mony and in the discussion as to whether or not 
a reservation should be preserved, said Jewell gave 
as one of his reasons for wanting such reservation 
that it had been the Commissioner’s theory in other 
eases that the establishment, of the fact that [91] 
the tax was not included in the price charged to 
the purehaser did not conclusively establish or 
prove that the tax was not passed on to the pur- 
chaser; that after the filing of the defendant’s 
brief in said action, in which the objection to the 
testimony of said George Hubbell was first raised 
on the ground that it was not the best evidence, 
the said Eugene H. Blanche stated to affiant that 
it was never his intention that there should be 
reserved in either the plaintiff or the defendant 
any right to object to the testimony set forth in 
the stipulation on the ground that it was not the 
best evidence and that it was not and never had 
been his understanding that such right had been 
reserved; that on the contrary it was his intention 
and understanding, as stated in open court m the 
presence of counsel for the defendant, that ‘‘there 
(would) be no question of a foundation raised”’ 
and that anv objection to the sufficiency of the 
proof made would be such an objection as might 
‘always be raised,’’ that is, an objection based 
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upon a failure to sustain the burden of proof 
rather than a failure to produce the best evidence. 

That based upon the aforementioned discussions 
with said Armond Monroe Jewell, the attorney for 
the defendant; upon statements made by Eugene 
H. Blanche to affiant prior to the time of trial 
with reference to his understanding of the purpose 
of the reservation of the mght to object to the 
sufficiency of proof and upon the affiant’s own 
independent interpretation and understanding of 
the above quoted statement, made by said Eugene 
H. Blanche in open court, it was the belief of 
affiant at the time of trial and still is his belief 
that no right was reserved m the defendant to ob- 
ject to the testimony of George Hubhell as set forth 
in the stipulation of facts on the ground that, it was 
not the best evidence; that had affiant known that 
counsel for defendant did not concur in this behef 
and that, there was a misunderstanding between 
counsel for plaintiff and defendant as to the reser- 
vation of such right or that the above quoted state- 
ment of said Eugene H. Blanche would be con- 
strued by the court as [92] reserving such right in 
the defendant, affiant would have and could have 
eaused to be produeed in court at the trial of 
said action books and reeords of Pacific Goodrich 
Rubber Company, the predecessor of the plaintiff, 
which, together with other competent and admissible 
testimony interpreting such books and records in 
eonformity with the policy, imtent and practices 
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of such corporation, would have confirmed the 
testimony of said George Hubbell as to the ultimate 
facts as set forth in the stipulation of facts, and 
would have shown that the tax in question was 
not passed on to the vendees of said corporation. 
That the First Amended Petition of the plain- 
tiff was filed in said action pursuant to the in- 
structions and advice of the affiant and it was the 
intent of the affiant as therein alleged, and said 
Eugene H. Blanche stated to affiant that it was 
his intention as therein alleged, to base the plain- 
tiff’s right of recovery solely upon the fact that 
the plaintiff as the sole shareholder of Pacific 
Goodrich Rubber Company ‘‘became by operation 
of law, pursuant to a distribution in kind to it 
by Pacific Goodrich Rubber Company, the sole 
owner of and vested with title to’’ the right to 
secure the refund of the taxes in question. That 
in conformity with such intent and as proof of 
said allegations of the First Amended Petition and 
the further allegations that the two written assign- 
ments of assets which were executed by Pacific 
Goodrich Rubber Company in favor of the plain- 
tiff on June 30, 1934, and August 14, 1935, re- 
spectively, were merely ‘‘physical evidence, affir- 
mative proof and in confirmation of’’ said ‘‘dis- 
tribution in kind’’ the plaintiff caused to be 
introduced in evidence at the time of trial the 
testimony of J. C. Herbert that the plaintiff was, 
at all times, the sole stockholder of Pacific Good- 
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rich Rubber Company and that said Company was 
dissolved on or about December 21, 1934, and also 
caused to be introduced in evidence a certified copy 
of the certificate of dissolution of said corporation 
dated December 21, 1934, and [93] certified copies 
of the minutes of the special mectings of the Board 
of Directors and stockholders of said corporation 
held on July 6, 1934, in which is set forth the duly 
adopted resolutions of said bodies to dissolve the 
Pacific Goodrich Rubber Company and to ratify 
the action previously taken by its management in 
transferring and delivering over all of its assets 
to the plaintiff ‘‘as a distribution in kind to the 
stockholders of all the assets of said corporation” 
and in which stockholders’ minutes there appears 
the statement that said corporation ‘acting through 
its officers, had transferred and delivered over to 
The B. F. Goodrich Company at the close of busi- 
ness on June 30, 1934, all of its assets in anticipa- 
tion of the immediate dissolution of the Company.” 
That said Eugene H. Blanche stated to affiant that 
it was his belief and it also was and is the belief 
of affiant that such testimony and evidence econ- 
elusively proved the aforementioned allegations of 
the First Amended Petition and also conclusively 
proved that said written assignments of assets were. 
as alleged in said petition, only physical evidence 
and affirmative proof of said distribution in kind 
and that there was no consideration for said assign- 
ments other than that which normally flows from 


124 The B. F. Goodrich Co. 


a distribution in liquidation; that said Eugene H. 
Blanche also stated to affiant that it was his belief 
that it also was and is the belief of affiant that, even 
if such testimony and proof did not conclusively 
prove that there was no consideration for said 
assignments other than that which normally flows 
from a distribution in hquidation, that said assign- 
ments, to the extent that they embraced claims 
against the United States, were nevertheless void 
and of no effect as instruments of transfer apart, 
from the distribution in liquidation and, being void, 
such testimony and evidence did conclusively prove 
that all claims against the United States which 
remained in the Pacific Goodrich Rubber Company 
[94] by reason of such invalidity, passed to the 
plaintiff by operation of law upon the dissolution 
of the Pacific Goodrich Rubber Company. That had 
there been any issue raised by the pleadings or had 
the defendant asserted any defense based upon the 
contention that the plaintiff was relying either in 
whole or in part upon the two aforementioned 
assignments as the basis for its recovery or had 
affiant known that the court, as noted on page 7 
of its Conclusions on the Merits, would construe 
the allegations of said First Amended Petition as 
an assertion by the plaintiff of the right, of re- 
covery not only ‘‘by reason of its sole ownership 
of the capital stock and assets of the taxpayer”’ 
but ‘‘also because of two assignments to it dated 
June 30, 1934, and August, 14, 1935, respectively”’ 
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or had the defendant asserted any defense or ad- 
vanced any contention to the effect that said assign- 
ments were not executed and delivered as a step 
in the dissolution of the Pacific Goodrich Rubber 
Company or that, said assignments were executed 
and delivered for a valuable consideration other 
than that which normally flows from a distribution 
in liquidation or had affiant known or anticipated 
that further evidence m this connection would be 
desired by the court, despite the invalidity of such 
assignments as instruments of transfer apart from 
the distribution in lquidation, affiant would have 
asked leave of the court to amend said [First 
Amended Petition to more clearly express the in- 
tent of the plaintiff to base its right of recovery 
solely upon the rights acquired by it through opera- 
tion of law upon the distribution in liquidation and 
affiant could and would have caused to be offered 
in evidence competent and admissible testimony 
of an executive officer or officers of the B. F. 
Goodrich Rubber Company and [95] Pacific Rubber 
Company, who brought about such ‘“‘distribution 
in kind’? on June 30, 1934, that such distribution 
was intended to be and was in fact a distribution 
in liquidation and was made in anticipation of the 
nnmediate dissolution of said Pacific Goodrich 
Rubber Company, that the two aforementioned 
assignments were executed by Pacifie Goodrich 
Rubber Company in favor of plaintiff for the sole 
purpose of evidencing such transfer, that there 
Was no agreement or understanding between the 
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Pacific Goodrich Rubber Company and the plain- 
tiff for the payment of any consideration for the 
transfer of said assets and that there was no con- 
sideration for such transfer or for said assignments 
other than the surrender by the plaintiff in due 
course of dissolution of its shares of stock of 
Pacific Goodrich Rubber Company for cancellation. 

That the claims for refund which were filed by 
the plaintiff were not rejected by the Commissioner 
of Internal Revenue on the ground that the plain- 
tiff was not ‘‘the person who paid the tax’’ within 
the meaning of that phrase as used in Sec. 621 (d) 
of the Revenue Act of 1932, nor was any defense 
to that, effect expressly alleged in the defendant’s 
answer or asserted by the defendant at time of 
trial or in the brief which it filed with the court. 
That by reason of these facts and the further fact, 
that it was the established policy and practice of 
the Commissioner of Internal Revenue, as under- 
stood by affiant, to permit the transferee by opera- 
tion of law of a right to the refund of manu- 
facturer’s excise taxes to assert the rights of and 
establish the facts required to be established by 
‘‘the person who paid the tax,”’ the affiant was [96] 
of the belief that the plaintiff could properly assert 
the rights of and establish the facts which under 
the provisions of Sec. 621 (d) of the Revenue Act 
of 1932 are required to be established by ‘‘the 
person who paid the tax;’’ that had affiant antici- 
pated any possibility of the contention being ad- 
vanced that under said Sec. 621 (d) of the Revenue 
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Act of 1932 plaintiff could not assert the rights 
of or establish the facts required to be established 
by ‘‘the person who paid the tax,’’ or had afhant 
anticipated that there would be any uneertainty 
in the court’s mind with reference thereto he could 
and would have attempted to subpoena the Col- 
lector of Internal Revenue or other proper agent 
of the defendant to testify with reference to the 
aforementioned practice and policy of the Com- 
missioner of Internal Revenue, and could and would 
have caused to be offered in evidence competent and 
admissible testimony to the effect that the Pacific 
Goodrich Rubber Company, although a separate 
corporation, was a wholly owned subsidiary of the 
plaintiff, that said corporation and the plaintiff 
had mutual officers and interlocking Boards of 
Directors, and that said Pacific Goodrich Rubber 
Company was operating with a deficit at the time 
the tax sought to be recovered herein was paid 
and that as a consequence, the payment of said tax, 
although made by cheek of the Pacific Goodrich 
Rubber Company, actually reduced plaintiff's assets. 
[97] 
That affiant is of the firm convietion that the 
plaintiff ean, and if given an opportunity to do 
so will, introduce evidence conclusively proving that 
the taxpayer bore the burden of the tax sought to 
be recovered in this action and that said tax was 
not passed on to the customers of the taxpayer. 


EF. O. LESUOIE 
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Subscribed and sworn to before me, the under- 
signed authority, on this the 30th day of January, 
1941. 

ALBERTA M. TEWERS, 
Notary Public in and for 
said State and County. 


My Commission Expires November 16, 1941. 
(Seal) [98] 


——___. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF GEORGE HUBBELL 
IN SUPPORT OF MOTION TO REOPEN 


United States of America, 
Southern District of California, 
Central Division—ss. 


George Hubbell, being by me first duly sworn, 
deposes and says: 

That during the period from August 1, 1933, to 
June 12, 1934, he was the auditor of the Pacific 
Goodrich Rubber Company, a corporation; that 
during the period from June 12, 1934, to June 30, 
1934, he was the assistant secretary and assistant 
treasurer of said corporation and that at all times 
since June 30, 1934, he has been an assistant 
treasurer of The B. F. Goodrich Company, a 
corporation. 

That at all times during the period in issue in 
the above entitled action, certain books of account 
and records of said Pacific Goodrich Rubber Com- 
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pany were kept under his supervision and control ; 
that he is familiar therewith; that it was his duty 
to keep all such books of account and records; 
that all entries made in said books of account which 
were not made by him were made under his direct 
supervision; that said books of account and records 
were kept in the regular course of the business of 
said corporation; that the business of said corpo- 
ration 1s of a character in which it is proper and 
eustomary to keep such books of account and 
records; that the entries in such books of account 
are either the original entries ov the first per- 
manent entries of the transactions recorded therein, 
and [99] were made at the time, or within reason- 
able proximity to the time, of such transactions; 
and that the person making such entries had per- 
sonal knowledge of the transactions or obtained 
such knowledge from a report regularly made to 
him by some other person employed in the busi- 
ness of said corporation whose duty it was to make 
such report in the regular course of business. 
That if called as a witness in the above entitled 
action, he can and will produce from the afore- 
mentioned books of account and records of said 
Pacifie Goodrich Rubber Company invoices, in- 
ventory records, manufacturing records, sales ree- 
ords and cost records from which, together with 
certain tax records and returns and the manu- 
facturer’s excise tax schedules prepared by said 
corporation and made effective by it on August 
1, 1933, and in conjunction with his oral testimony 
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interpreting the same it can be shown and will 
appear that the testimony of affiant, as set forth 
in the Stipulation of Facts filed in the above en- 
titled action, is in all respects true and correct, 
and from which it ean be shown and will appear 
and upon the basis of which he can and will testify 
that the tax (the refund of which is sought in the 
above entitled action) was not passed on to the 
vendees of said corporation; that all tires con- 
taining cotton held for sale on August 1, 1933, and 
therefore subject to the floor stocks tax, were sold 
and the purchasers billed therefor long before any 
demand was made upon said corporation to pay 
said tax and at a time when said corporation, as 
he can and will testify and as said books and 
records will show, had no intention of paying said 
tax or thought of being required to pay it; that 
no additional sums were charged to or collected 
from said purchasers after demand for and pay- 
ment of said tax. 

That in particular said books and records will 
show and, upon the basis thereof, affiant, can and 
will testify that effective August 1, 1933, said cor- 
poration prepared and released for its own use 
revised schedules of the manufacturer’s excise tax 
payable [100] upon the sale of tires containing 
cotton; that the amount of the manufacturer’s 
excise tax specified in said revised schedules was 
the net excise tax, namely, the excise tax less the 
credit for floor stocks or processing tax payable 
upon the cotton contained in said tires; that, sub- 
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sequent to August 1, 1933, said revised schedules 
were used in determining the cost to the corpora- 
tion of all tires manufactured and sold by it, and 
in determining the amount of the manufacturer’s 
excise tax to be charged to those customers who 
were billed with said tax as a separate item. 

That said books and records will further show 
and, upon the basis thereof, affiant can and will 
testify that said corporation had two types of 
customers, namely, original equipment customers 
and general wholesale customers; that on all in- 
voices to original equipment customers the net 
excise tax, namely, the excise tax less the credit 
for the floor stocks or processing tax, was charged 
as a separate item; that on all invoices to general 
wholesale customers no separate charge was made 
for excise taxes, but, in determining the cost to the 
corporation of the tires sold to such customers, 
only the net excise tax, namely, the excise tax less 
the credit for floor stocks or processing tax, was 
included. 

GEORGE HUBBELL 


Subseribed and sworn to before me this 30th day 
of January, 1941. 
ELIZABETH AKERMAN, 
Notary Public in and for the County of Los 
Angeles, State of California. 


My commission expires Dee. 3, 1942. 
(Seal) [101] 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF 8S. M. JETT 
IN SUPPORT OF MOTION TO REOPEN 


United States of America, 
State of Ohio, 
County of Summit—ss. 


S. M. Jett, being by me first duly sworn, de- 
poses and says: 


That he is the secretary and a member of the 
Board of Directors of The B. F. Goodrich Com- 
pany, the plaintiff in the above entitled action. 

That at all times during the period from August 
1, 1933, to December 21, 1934, he was the secretary 
and a member of the Board of Directors of the 
Pacific Goodrich Rubber Company and of The 
B. F. Goodrich Company. 

That he was familiar with and had_ personal 
knowledge of the business and affairs of said Pacific 
Goodrich Rubber Company during said period from 
August 1, 1933, to December 21, 1934, and if called 
as a witness in the above entitled action he ean 
and will testify of his personal knowledge as 
follows: [102] 

That all of the stock of the Pacific Goodrich 
Rubber Company from the date of its issuance 
until the dissolution of said corporation was owned 
by The B. F. Goodrich Company; that on June 
30, 1934, and for some time prior thereto six of 
the seven directors of Pacific Goodrich Rubber 
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Company were officers of The B. F. Goodrich Com- 
pany and five of these six were also directors of 
The B. F. Goodrich Company. 

That on June 30, 1934, Mr. J. D. Tew was the 
President and a member of the Board of Directors 
of the Pacific Goodrich Rubber Company. That on 
said date said J. D. Tew on behalf of said cor- 
poration and in his capacity as the President 
thereof, executed in the presence of affiant the 
written assignment of the assets of said corporation 
to The B. F. Goodrich Company, a copy of which 
assignment is set forth in the first amended petition 
of the plaintiff in the above entitled action. 

That on June 12, 1934, the Board of Directors of 
The B. F. Goodrich Company, at a meeting duly 
ealled and held and at which a quorum was pesent 
and acting, by unanimous vote ‘‘ Resolved, that the 
officers of the company be and they hereby are 
authorized to so alter the methods of distribution 
of the products manufactured by this company as 
to eliminate as far as feasible sales through sub- 
sidiary corporations and to report thei action in 
this respect to this Board.” 

That prior to the execution of said assignment 
an informal meeting of a majority of the Board 
of Directors of said Pacifie Goodrich Rubber Com- 
pany, was held at Akron, Ohio, at which meeting 
the affiant, said J. D. Tew, S. B. Robertson and 
T. B. Tomkinson were present. That at said meet- 
ing it was proposed that said corporation be dis- 
solved, that all of its assets be distributed in kind 
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to its sole stockholder, The B. F. Goodrich Com- 
pany; that such distribution be made on June 30, 
1934, and that meetings of the Board of Directors 
and of the stockholders of said Pacific Goodrich 
Rubber Company be held as soon as reasonably 
possible thereafter to authorize such dissolution 
and to ratify the act of said corporation in making 
said distribution in kind; that the affiant and all 
other persons present, at said meeting expressed 
their consent and approval of said proposal. [103] 

That meetings of the Board of Directors of the 
stockholders of said Pacific Goodrich Rubber Com- 
pany were held at Akron, Ohio, on July 6, 1934, 
and certified copies of the minutes of said meetings 
were furnished by afhant for introduction in evi- 
dence at the trial of the above entitled action. 
That at said meetings said J. D. Tew, as President 
of said corporation, announced that the corporation 
acting through its officers had transferred and de- 
livered over to The B. F. Goodrich Company at 
the close of business on June 30, 1934, all of its 
assets in anticipation of the immediate dissolution 
of the corporation, and it was unanimously re- 
solved that said corporation be dissolved and that 
the act of the management in making said dis- 
tribution in kind be and it was ratified. 

That said assignment of June 30, 1934, was 
executed by said J. D. Tew as President of the 
Pacific Goodrich Rubber Company and _ attested 
by affiant as Secretary of said corporation solely 
for the purpose of evidencing said distribution in 
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kind. That, there was no agreement or wnderstand- 
ing between the Pacific Goodrich Rubber Company 
and The B. F. Goodrich Company for the payment 
of any consideration for said assignment or for 
said distribution in kind, and there was no con- 
sideration of any kind received by the Pacific 
Goodrich Rubber Company or intended to be re- 
ceived by it for said assignment other than the 
surrender for cancellation by The B. F. Goodrich 
Company in due course of dissolution of its shares 
of stock in said Pacific Goodrich Rubber Company. 
Soo aT 


Subscribed and sworn to before me this 28 day 

of January, 1941. 
RUTH REES, 
Notary Public. 

My commission expires Aug. 28, 1941. 

(Seal) 

[Endorsed]: Notice of Motion to Reopen Case, 
ete., Filed Feb. 3, 1941. R. S. Zimmerman, Clerk. 
By J. M. Horn, Deputy. [104] 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF ARMOND MONROE JEWELL, 
IN OPPOSITION TO MOTION TO 
REOPEN. 


State of California, 
County of Los Angeles—ss. 


Armond Monroe Jewell, being first duly sworn, 
(leposes and says: 

That affiant is an Assistant United States Attor- 
ney for the Southern Judicial District of California 
and, as such, prepared the above entitled case for 
trial on behalf of the United States of America, 
defendant; and that affiant, as such Assistant United 
States Attorney, was present at the trial of the 
above entitled matter before the above named Court 
on February 10, 1940 and represented the said 
United States of America, defendant at the said 
trial ; 

That affiant represented the said United States of 
America, defendant, in the preparation of the Stipu- 
lation of Facts, which was filed in said action and 
therefore is familar with the provisions thereof; 
that prior to said trial several conferences with 
reference to the Stipulation of Facts were held in 
the Citv of Los Angeles; 

That these conferences were originally held be- 
tween Eugene H. Blanche, now deceased, then coun- 
sel for plaintiff, and affiant; that a few days before 
trial Mr. F. C. Leslic, Assistant Counsel for the 
B. T°. Goodrich Company, plaintiff herein, arrived 
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from Akron, Ohio, and participated in one or two 
of these conferences ; 

That at these conferences the Stipulation of Facts 
was discussed [106] and prepared ; 

That at these conferences the issue as to whether 
or not plaintiff had passed on the burden of the tax 
was discussed; that, in particular, there was dis- 
eussed the manner in which plaintiff would attempt 
to prove that said burden of the tax had not been 
passed on; that affant was informed by Mr. Blanche 
that it was his mtention to call Mr. George Hubbell 
and Mr. J. C. Herbert, both officers of the plaintiff, 
and of the plaintiff’s predecessor, and from them to 
adduce verbal testimony to the effect that the bur- 
den of the tax had not been passed on; that, as is 
customary with affiant in order to save the time 
of the Court in the trial of these tax cases, affiant 
suggested that if he were personally permitted to 
diseuss the matter with Messrs. Hubbell and Her- 
bert, he would stipulate as to what these witnesses 
might testify if they were called as witnesses and, 
thus, save the time of the Court at the trial; that, 
whereupon, affiant talked to Messrs. Hubbell and 
Herbert and, as a result of these conversations, he 
became personally convinced that they would un- 
qualifiedly so testify were they called to Court: 

That affiant and counsel for plaintiff then pre- 
pared a Stipulation which set forth what both of 
the respective counsel believed would be the testi- 
mony of these witnesses were they called to testify: 
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that at one of these conferences (the particular con- 
ference is not recalled by affiant) it was expressly 
agreed between affiant and Mr. Eugene H. Blanche 
that all reservations as to the sufficiency of the testi- 
mony to sustain the burden of proof of plaintiff 
would be reserved and, further, that affiant specifi- 
cally cautioned the said Eugene H. Blanche that 
affiant did not believe that the verbal testimony of 
Messrs. Hubbell and Herbert was sufficient in that 
it was not the best evidence and affiant suggested 
that the books and records of plaintiff or plaintiff’s 
predecessor, if any, were the only proper proof; 

That at no time was it the intention of affiant to 
agree in [107] stipulating to what Messrs. Herbert 
and Hubbell would testify if they were ealled, that 
affiant on behalf of defendant waived the right to 
object to the introduction of these stipulations re 
testimony on the ground that the same were not the 
best evidence of the facts which the stipulations re 
testimony sought to prove; 

That when Mr. Blanche in open court made the 
statement with reference to the Stipulation of 
Facts, that ‘‘By stipulation of counsel for the Gov- 
ernment there will be no question of a foundation 
raised’ affiant assented to the statement; that in so 
doing affiant did not intend to waive the right to 
object to the stipulated testimony upon the ground 
that it was not the best evidence. 

ARMOND MONROE JEWELL 
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Subseribed and Sworn to before me, this 14 day 
of April, 1941. 
[Seal] R.S. ZIMMERMAN, 
Clerk, U. S. District Court, 
Southern District of Calhi- 


fornia, 
By LOUIS J. SOMERS, 
Deputy. 


[Endorsed]: Filed Apr. 14, 1941. R. S. Zimmer- 
man, Clerk. By J. M. Horn, Deputy. [108] 


At a stated term, to-wit: The February Term, 
A. D. 1941, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of California, held at 
the Court Room thereof, in the City of Los Angeles 
on Tnesday, the 15th day of April in the year of 
our Lord one thousand nine hundred and forty-one. 


Present: The Honorable: Paul J. McCormick, Dis- 
trict Judge. 


[Title of Cause. ] 


This cause coming on for hearing on motion of 
the plaintiff to re-open the case and to admit fur- 
ther proof, pursuant to notice, filed February 3, 
1941; Ray J. Coleman, Esq., appearmeg as counsel 
for the plaintiff; A. M. Jewell, Assistant U. 8S. 
Attorney, appearing as counsel for the Government: 
and C. W. Lunsford, court reporter, being present 
and reporting the testimony and the proceedings; 
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At 10:25 A. M. Attorney Coleman makes a state- 
ment in support of motion; at 10:40 A. M. Attorney 
Jewell makes a reply statement in opposition; and 
at 10:50 A. M. Attorney Coleman makes closing 
statement mn support of motion. 

The Court renders oral opinion and orders that 
the motion be denied. [109] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This matter having come on regularly for trial 
on February 10, 1940, plaintiff being represented by 
F. C. Leslie, Esquire, and Eugene H. Blanche, 
Esquire, and defendant being represented by the 
United States Attorney for the Southern Judicial 
District of California, through Armond Monroe 
Jewell, Assistant United States Attorney, and evi- 
dence having been offered to and received by the 
Court, and the cause ordered submitted upon the 
filing of briefs in behalf of each party, and the said 
briefs having been filed, and this Court having 
drawn its ‘‘Conelusions of the Court on the Merits 
of the Action’’, and plaintiff, by its attorneys New- 
lin & Ashburn, through Ray J. Coleman, Esquire, 
having moved to reopen the case to admit further 
proof, and said motion having been opposed by de- 
fendant through its attorneys above named, and the 
Court having denied plaintiff’s said motion to re- 
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open the case to admit further proof, the Court now 
makes its Findings of Fact and Conclusions of Law: 


FINDINGS OF FACT 


I 
That on June 20, 1927, Pacific Goodrich Rubber 
Company was incorporated under the laws of the 
State of Delaware, and that said corporation was 
dissolved on or about December 21, 1934. 


ie 

That plaintiff now is and at all times herein men- 
tioned was a corporation organized and existing 
under and by virtue of the laws [110] of the State 
of New York; and that it is and at all times men- 
tioned herein was qualified to do busmess in the 
State of California, and has its principal office and 
place of business in Akron, Ohio, with an office in 
Los Angeles, California. 


INE, 
That defendant herein, the United States of 
America, now is and at all times herein mentioned 
was a body politie. 


iY, 

That this action arose under the laws of the 
United States levying and providing for the collec- 
tion of internal revenue, and more particularly mn- 
der the Act of June 6, 1932, Chapter 209, Sec. 602, 
47 Stat. 261, as modified by the Act of May 12, 1933, 
Chapter 25, Sec. 9 (a), 48 Stat. 35, and was brought 
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for the recovery of manufacturer’s excise tax paid 
under protest by the plaintiff’s predecessor in in- 
terest Pacific Goodrich Rubber Company. 


V. 

That the tax sought to be recovered in this action 
was paid to John P. Carter, the Collector of In- 
ternal Revenue for the Sixth District of California; 
that said John P. Carter died prior to the com- 
mencement of this action, to-wit, on or about April 
24, 1935; that Nat Rogan succeeded the said John P. 
Carter as Collector of Internal Revenue for the 
Sixth District of California and still holds that 
position. 

VI. 

That on June 30, 1934, eight thousand (8,000) 
shares of the capital stock of Pacific Goodrich 
Rubber Company were issued and outstanding, and 
none of the shares of said stock were subscribed for 
but unissued; that at all times on and after June 30, 
1954, the number of shares of stock of the Pacific 
Goodrich Rubber Company which were issued and 
outstanding remained unchanged; and that at no 
time on or after June, 1934, were any of said shares 
subscribed for but unissued. [111] 


VAL, 

That at all times from the date of the first issu- 
ance of stock of the Pacifie Goodrich Rubber Com- 
pany up to and ineluding the date of its dissolution 
all of the stock issued by Pacific Goodrich Rubber 
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Company was issued in the name of plaintiff or in 
the name of trustees for the benefit of plaintiff and 
plaintiff was the owner thereof. 


VIL. 
That, under Section 16 of the Agricultural Ad- 
justment Act (Public No. 10, 73d Congress; May 23, 


22, c. 20, ‘Title I, Sec. 16, 48 Stat. 40; 7 U.S.C. A. 
Sec. 616), plaintiff’s predecessor in interest, Pacific 
Goodrich Rubber Company, was required to pay a 
tax upon the sale or other disposition of any article 
processed wholly or in chief value from cotton which 
it had on hand or in transit to it on August 1, 1933 
(the date the processing tax on cotton went ito 
effect by proclamation of the Secretary of Agricul- 
ture), in an amount equivalent to the tax which 
would have been paid on said cotton had it actually 
been processed after August 1, 1933, 1. e., $0.044184 
per pound; that under Section 9 (a) of said Agri- 
cultural Adjustment Act (Sec. 9, 48 Stat. 35; 7 
U's. C. A. Sec. 609), plaintiff's said predecessor in 
interest was allowed to compute the manufacturer's 
excise tax on tires levied by Section 602 of the 
Revenue Act of 1932 by deducting from the weight 
of said tires the weight of processed cotton in said 
tires upon which a processing tax, including a floor 
stocks tax, had been paid under Section 9 (a) or 
Section 16 (a) of the Agricultural Adjustment Act. 


1D.¢ 
That on August 1, 1933, plaintiff’s predecessor in 
interest, Pacific Goodrich Rubber Company, held 
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for sale or other disposition articles processed 
wholly or in chief value from cotton, to wit, tire 
fabrics, threads and other materials having a total 
cotton content of 782,474 pounds, said articles being 
hereinafter referred to as pro- [112] cessed cotton; 
that pursuant to Sec. 16 of the Agricultural Ad- 
justment Act and the Regulations of the Secretary 
of the Treasury established thereunder, the plain- 
tiff’s predecessor in interest, the Pacific Goodrich 
Rubber Company, duly prepared and filed with 
John P. Carter, now deceased the then Collector of 
Internal Revenue for the Sixth District of Cali- 
fornia, its return reporting the sale or other dis- 
position of the said processed cotton of 782,474 
pounds, and paid to said Collector a tax thereon at 
the rate of $0.044184 per pound as duly fixed by the 
Secretary of Agriculture in the total sum of $34,- 
648.08. That said tax was paid in four installments 
as follows: 


AUCUSt silhehjs ==. $ 7,368.06 
September 3071933 5... 7,368.06 
October 31) 10337 ee 11,249.98 
Novembers0) 19332222 8,666.03 


That no portion of said tax of $34,648.08 has been 
refunded or eredited to plaintiff or to plaintiff's 
predecessor in imterest Pacific Goodrich Rubber 
Company. 
xe 
That during the period from August 1, 1933, 
through January 5, 1934, Pacific Goodrich Rubber 
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Company manufactured and sold tires (exclusive of 
tax free tires sold to the government for export) 
which contained 705,806 pounds of the aforemen- 
tioned 782.474 pounds of processed cotton which 
were held for sale or other disposition by said com- 
pany on August 1, 1933. That the other and remain- 
ing 76,668 pounds of processed cotton which Pacific 
Goodrich Rubber Company held for sale or other 
disposition on August 1, 1938, were manufactured 
and sold in rubber products other than tives or 
wasted. 
aE 

That in computing the manufacturer’s excise tax 
imposed by Sec. 602 of the Revenue Act of 1932 on 
the aforementioned tires manufactured and sold by 
Pacific Goodrich Rubber Company durime the 
period from August 1, 1933, through January 5, 
1934, said company deducted from the weight of 
said tires the weight of the 705,806 pounds of [115] 
processed cotton contained thereim on which it had 
paid the tax imposed by See. 16 of the Agricultural 
Adjustment Act. That the manufacturer’s excise 
tax so computed was reported by Pacific Goodrich 
Rubber Company by the filing of manufacturer's 
excise tax returns with said John P. Carter, de- 
eeased, the then Collector of Intermal Revente for 
the Sixth District of California, and the amount of 
the tax so computed, to wit, the sum of 214 cents 
per pound on the weight of said tires less the weight 
of the processed cotton contained therein on which 
the tax imposed by Sec. 16 of the Agricultural Ad- 
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justment Act had been paid, was paid to said Col- 
lector of Internal Revenue. 


XII. 

That the aforementioned computation of the man- 
ufacturer’s excise tax was rejected and disallowed 
by the defendant and John P. Carter, deceased, the 
then Collector of Internal Revenue, and on or about 
April 10, 1984, demand was made upon the Pacific 
Goodrich Rubber Company by the defendant and 
said Collector of Internal Revenue for the payment 
of additional manufacturer’s excise tax in the sum 
of $15,880.64, together with interest thereon in the 
sum of $569.74, which interest was assessed against 
said company on June 9, 1934; that said additional 
manufacturer’s excise tax demanded of said Pa- 
cific Goodrich Rubber Company was a tax of 214 
cents per pound on the 705,806 pounds of processed 
cotton on which said company had paid the tax 
imposed by Sec. 16 of the Agricultural Adjustment 
Act, and the weight of which, for the purpose of 
computing the manufacturer’s excise tax, was de- 
ducted by said company from the weight of the tives 
manufactured and sold by it during the period 
from August 1, 1933, through January 5, 1934. That 
in response to said demand said additional manu- 
facturer’s excise tax of $15,880.64 was paid by the 
Pacific Goodrich Rubber Company on or about 
April 18, 1934, and the interest thereon of $569.74 
was paid by the Pacific Goodrich Rubber Company 
on or about July 27, 1934. That said payments were 
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made under written protest and solely for the pur- 
pose of avoiding [114] penalties and interest, and 
said Collector of Internal Revenue was so advised at 
the time of payment. That the defendant and said 
Collector of Internal Revenue in arriving at the 
amount of the additional manufacturer’s excise tax 
and the interest thereon to be demanded of the Pa- 
cific Goodrich Rubber Company determined for their 
eonvenience that the additional tax should be de- 
manded for the months of November and December, 
1933, and the Pacific Goodrich Rubber Company 
did not object to this action if demand for an addi- 
tional manufacturer’s excise tax was to be made but 
did object to any additional taxes being demanded. 


XIII. 

On July 6, 1934 the Board of Directors of Pacific 
Goodrich Rubber Company held a meeting; a true 
copy of the minutes of said meeting are on file 
herein and marked plaintiff’s Exhibit ‘I”’. 


XIN. 

On July 6, 1934 the stockholders of the Pacific 
Goodrich Rubber Company held a mecting; a true 
copy of the minutes of said meeting are on file 
herein and marked plaintiff’s Exhibit ‘ST’. 


a. 

On August 24, 1934 the Board of Directors of 
Pacifie Goodrich Rubber Company held a meeting: 
a true copy of the minutes of said meeting are on 
file herein and marked plaintiff's Exhibit "I". 
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XVI. 

On June 30, 1934 the Pacific Goodrich Rubber 
Company executed an assignment to the plaintiff, a 
true copy of which assignment appears on page 
three of plaintiff’s ‘‘ First Amended Petition.”’ 


OVATE 
On August 14, 1935 the Pacific Goodrich Rubber 
Company executed an assignment to plaintiff, a true 
copy of which assignment appears on pages four 
and five of plaintiff’s ‘‘First Amended Petition.”’ 


XVITI. 

That on or about August 31, 1935, each the plain- 
tiff and the [115] Pacific Goodrich Rubber Com- 
pany filed with Nat Rogan, the then Collector of 
Internal Revenue for the Sixth District of Cali- 
forma, a claim for refund dated August 19, 1935, 
of the additional manufacturer’s excise tax and in- 
terest thereon in the aggregate sum of $16450.39 
which was paid by the Pacific Goodrich Rubber 
Company under protest as described in paragraph 
XIT above. That each of said claims was made upon 
the ground alleged therein that under See. 9 of the 
Agricultural Adjustment Act the taxpayer in com- 
puting the manufacturer’s excise tax on the tires 
manufactured and sold by it was entitled to deduct 
from the weight of said tires the weight of the pro- 
cessed cotton therein on which it had paid a floor 
stocks tax under Sec. 16 of the Agricultural Adjust- 
ment Act; that as an additional reason for the 
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allowance of the plaintiff’s claim, it was alleged 
therein that the plaintiff was entitled to the refund 
claimed by reason of the aforementioned assign- 
ment of June 30, 1934, from Pacific Goodrich Rub- 
ber Company, which assignment is described in 
paragraph XVI above. 


XIX. 

That on or about April 21, 1936, each the plain- 
tiff and the Pacific Goodrich Rubber Company filed 
with Nat Rogan, the then Collector of Internal 
Revenue for the Sixth District of California, an 
amended claim for refund dated March 30, 1936, of 
the same tax and interest as that the refund of 
which was claimed in their original claims for re- 
fund described in paragraph XVITI above. That 
each of said amended claims for refund alleged the 
same grounds for its allowance as those alleged in 
the original claims for refund, and each alleged in 
addition the further reason for its allowance that 
the taxpayer did not include the tax, the refund 
of which was claimed, in the price of the articles 
on which said tax was imposed, nor did it collect 
the amount of said tax from the persons to whom 
said articles were sold. [116] 


.@.¢ 
That on May 22, 1936 the Commissioner of Inter- 
nal Revenue by letter addressed to the plaintiff re- 
jected in full both the original and amended claims 
for refund of the plaintiff on the eround that there 
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was on file in his office a claim filed by the Pacific 
Goodrich Rubber Company for refund of the same 
tax, based on the same contentions, and that the 
plaintiff’s claims were therefore duplicate claims. 
That on April 8, 1936, the Commissioner of Inter- 
nal Revenue rejected the original claim for refund 
of the Pacific Goodrich Rubber Company, and on 
May 22, 1936, by letter addressed to the Pacific 
Goodrich Rubber Company said Commissioner re- 
jected in full the amended claim for refund of said 
company. That said rejections of the claims of the 
Pacific Goodrich Rubber Company were made on 
the grounds that the proper interpretation of See. 
9 (a) of the Agricultural Adjustment Act did not 
entitle said company to a credit for the floor stocks 
tax paid on the cotton contents of tires in computing 
the manufacturer’s excise tax. That neither the 
whole or any part of said additional manufacturer’s 
excise tax and interest in the aggregate sum of 
$16,450.39, which was paid by the Pacific Goodrich 
Rubber Company under protest as aforesaid, has 
been repaid or refunded to the plaintiff or to the 
Pacific Goodrich Rubber Company, and no other 
action than the filing of said claims for refund and 
the bringing of this action has been brought or 
taken by the plaintiff or the Pacific Goodrich Rub- 
ber Company for the recovery of said tax and in- 
terest. 
XXI. 

That on July 8, 1936, the plaintiff filed with the 

Collector of Internal Revenue at Akron, Ohio, a 
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claim for abatement of certain taxes and interest 
having no relation to the taxes and interest involved 
in this proceeding, but in which the plaintiff de- 
scribed itself as the successor to the Pacific Good- 
rich Rubber Company, and in which it made the 
statement that Pacific Goodrich Rubber Company 
transferred its assets to The B. F. Goodrich Com- 
pany on or about June [117] 30, 1934, and was dis- 
solved December 31, 1934. 


XXII. 

That throughout the period from August 1, 1933, 
to April 10, 1934, the Pacific Goodrich Rubber 
Company was informed and believed that, for the 
purpose of computing the manufacturer’s excise tax 
on tires manufactured and sold by it, it was en- 
titled under the provisions of See. 9 (a) of the Agri- 
eultural Adjustment Act to deduct from the weight 
of the tires so sold the weight of the processed cot- 
ton contained therein upon which a tax had been 
paid either under See. 9 (a) or See. 16 of the Agri- 
cultural Adjustment Act; that Pacific Goodrich 
Rubber Company and plaintiff at all times prior to 
said April 10, 1934, beheved that the tax burden 
with respect to such tires would amount to $0.044184 
on the processed cotton contained in said tires and 
214 cents per pound on the remaining weight of said 
tives; that at no time during the period preceding 
April 10, 1934, did Pacific Goodrich Rubber Com- 
pany or plaintiff contemplate that Pacific Goodrich 
Rubber Company or plaintiff would be compelled 
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to pay an additional manufacturer’s excise tax of 
214 cents per pound on the weight of the processed 
cotton contained in said tires and on which had 
been paid a floor stocks tax under Sec. 16 of the 
Agricultural Adjustment Act. That all tires contain- 
ing processed cotton which was held for sale or 
other disposition by the Pacific Goodrich Rubber 
Company on August 1, 1933 were sold and billed 
to the purchasers or vendees of the Pacific Good- 
rich Rubber Company long before demand was first 
made upon said company that it pay an additional 
manufacturer’s excise tax of 214 cents per pound on 
the weight of the processed cotton contained in said 
tires, and‘ that after said additional tax had been 
demanded and paid no additional billing was made 
to said purchasers or vendees and no additional 
amount collected from them. © 


XOXeDI. 

That J. C. Herbert, Secretary of the Pacific Good- 
rich Rubber Company, during the tax period in- 
volved herein, testified as appears [118] on pages 
two and three of the ‘‘Stipulation of Facts’? on 
file herein; that George Hubbell, Assistant Treas- 
urer of plaintiff, testified as appears on pages three, 
four, five, six, seven, eight, nine and ten of plain- 
tiff’s ‘‘Stipulation of Facts’’ on file herein. 
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CONCLUSIONS OF LAW 


Jig 

That the tax imposed by Sec. 602 of the Revenue 
Act of 1932 on tires is a manufacturer’s sales tax 
within the meaning of the proviso clause of See. 
9 (a) of the Agricultural Adjustment Act; that wn- 
der said Sec. 9 (a) of the Agricultural Adjustment 
Act the manufacturer’s excise tax on tires imposed 
by Sec. 602 of the Revenue Act of 1932 should be 
computed on the basis of the weight of said tires, 
less the weight of the processed cotton thereim on 
which either a processing tax imposed by See. 9 (a) 
of the Agricultural Adjustment Act or a floor stocks 
tax imposed by Sec. 16 (a) of said Act has been 
paid; that it was the intention of Congress by the 
use of the words ‘‘processing tax’’ in the proviso 
clause of Sec. 9 (a) of the Agricultural Adjustment 
Act to refer not only to the tax imposed by See. 
9 (a) of said Act, but to the so-called floor stocks 
tax unposed by Sec. 16 (a) of said Act; that under 
Sec. 9 (a) of the Agricultural Adjustment Act the 
plaintiff’s predecessor in interest, the Pacific Good- 
rich Rubber Company, was entitled to compute the 
manutfacturer’s excise tax on the tires sold by it 
during the period from August 1, 1933, through 
January 5, 1934, by deducting from the weight of 
said tires the weight of the processed cotton con- 
tained therein on which a floor stocks tax imposed 
by Sec. 16 of the Agricultural Adjustment Act, had 
been paid. 
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II. 

That the tax, the refund of which is sought in 
this action, is a manufacturer’s excise tax errone- 
ously, illegally and unjustly demanded and collect- 
ed from the plaintiff’s predecessor in interest, the 
Pacific Goodrich Rubber Company; that apart from 
the right of said company under the applicable rev- 
enue laws to a refund of the wrongfully demanded 
and collected excess taxes, it is entitled as the tax- 
payer to such refund under the equitable remedy of 
[119] money had and received. 


III. 

That this is not an action for the recovery of floor 
stocks taxes collected by the defendant under the 
provisions of the Agricultural Adjustment Act, and 
that the administrative procedure under Sec. 902 
et seq. of the Revenue Act of 1936 is, therefore, in- 
applicable. 


ve 

That the proviso clause of Sec. 9 (a) of the Agri- 
cultural Adjustment Act relating to the computa- 
tion of the manufacturer’s excise tax was valid and 
constitutional, and that it was not rendered invalid 
or unconstitutional, nor was the right to a refund 
of the additional manufacturer’s excise tax, the 
refund of which is sought in this action, nullified 
by the invalidity and unconstitutionality of other 
provisions of that act; that in any event the tax, 
the refund of which is sought in this action, is 
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not a floor stocks tax imposed under the Agricul- 
tural Adjustment Act, but is a manufacturer’s ex- 
cise tax having only an indirect relation to the levy 
of such floor stocks tax. 


We 

That the right to the refund of the tax which is 
sought to be recovered in this action was not ac- 
quired by the plaintiff by reason of its ownership 
of all of the stock of the Pacific Goodrich Rubber 
Company or by the dissolution of that company 
or by the distribution in kind by said company 
of all of its assets to plaintiff, but vested in plain- 
tiff by reason of the two written assignments exe- 
euted by the Pacific Goodrich Rubber Company in 
favor of the plaintiff on June 30, 1934, and August 
14, 1935, respectively. That said assignments to the 
extent that they constituted assignments of a claim 
against the United States were absolutely null and 
void ab initio under the provisions of Sec. 3477 of 
the Revised Statutes and the plaintiff accordingly 
acquired no rights thereunder to the refund of the 
tax herein sought to be recovered. That the plain- 
tiff [120] also acquired no right to the refund of 
the tax herein sought to be recovered by reason of 
its ownership of all of the stock of the Pacific 
Goodrich Rubber Company or by dissolution of that 
company or by the distribution in kind by said 
company of all of its assets to the plaintiff. 
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vale 

That under Sec. 621 (d) of the Revenue Act of 
1932 only ‘‘the person who paid the tax’’ can es- 
tablish the facets required by that section to be es- 
tablished as a condition to the allowance of a re- 
fund of such taxes under Sec. 3220 of the Revised 
Statutes. That the plaintiff is not ‘‘the person who 
paid the tax’’ within the meaning of that phrase as 
used in Sec. 621 (d) of the Revenue Act of 1932. 


Ouse 

That plaintiff failed to establish that the tax, 
the refund of which is sought by this action, was 
not passed on to the vendees or purchasers of the 
Pacific Goodrich Rubber Company within the re- 
quirements of Sec. 621 (d) of the Revenue Act of 
1932) 

VIII. 

That plaintiff should recover nothing against 
defendant and that defendant should have and re- 
cover of and from the plaintiff judgment for its 
costs of suit herein incurred. 

Let judgment be entered accordingly. 


Dated: August 2nd, 1941, at 3 P. M. 
PAUL J. McCORMICK, 
United States District Judge. 
Approved as to form. 


Attorneys for plaintiff. 


[Endorsed]: Filed Aug. 4, 1941. R. S. Zimmer- 
man, Clerk. By B. B. Hansen, Deputy. [121] 
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In the District Court of the United States in and 
for the Southern District of California, Central 
Division. 

No. 8138-M Civil 


THE B. F. GOODRICH COMPANY, a corpo- 
ration, 
Plaintiff, 
vce 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT 


This matter having come on regularly for trial 
on February 10, 1940, plaintiff being represented 
by F. C. Leshe, Esquire, and Eugene H. Blanche, 
Esquire, and defendant being represented by the 
United States Attorney for the Southern Judicial 
District of California, through Armond Monroe 
Jewell, Assistant United States Attorney, and evi- 
denee having been offered to and received by the 
Court, and the cause ordered submitted upon the 
filing of briefs in behalf of each party, and the 
said briefs having been filed, and this Court having 
drawn and filed its ‘‘Conclusions of the Court on 
the Merits of the Action’’, and plaintiff, by its 
attorneys Newlin & Ashburn, through Ray J. Cole- 
man, Esquire, having moved to reopen the case to 
admit further proof, and said motion having been 
opposed by defendant through its attorney above 
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named, and the Court having denied plaintiff’s 
said motion to re-open the case to admit further 
proof, and the Court, after consideration of pro- 
posed findings of fact and conclusions of law sub- 
mitted by respective attorneys and having made 
its findmgs of fact and conclusions of law, and 
filed the same herein. 

Now, Therefore, It Is Hereby Ordered, Adjudged 
And Decreed that plaintiff take nothing by its 
complaint, that the same be and hereby is dismissed 
and defendant have judgment for its costs taxed in 
the sum of $20.00. 

Dated: August 2nd, 1941, at 3:10 P. M. 

PAUL J. McCORMICK, 
United States District Judge. 

Approved as to form. 

Attorneys for plaintiff. 

Judgment entered Aug. 4, 1941. 

Docketed Aug. 4, 1941. 

Book C. O. 6, Page 129. 

R. S. Zimmerman, Clerk. 
By B. B. Hansen, Deputy. 


[Endorsed]: Filed Aug. 4, 1941. R. S. Zimmer- 
man, Clerk. By B. B. Hansen, Deputy. [122] 
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[Title of District Court and Cause.] 


I, R. S. Zimmerman, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify the foregoing to be a full, 
true, and correct copy of an original Judgment 
entered in the above-entitled cause and recorded 
in C. O. Book 6—Central Division at page 129 
thereof; and I do further certify that the paper's 
hereto annexed constitute the Judgment Roll in 
said cause. 

Attest my hand and the seal of said District 
Court, this Oct. 3, 1941. 

R. 8S. ZIMMERMAN, 
Clerk. 
By B. B. HANSEN, 
Deputy Clerk. 
(Court Seal) [123] 


[Title of District Court and Cause. ] 


SUPPLEMENTAL STIPULATION 
RE EXHIBITS 


It Is Hereby Stipulated And Agreed by and be- 
tween the parties hereto by their respective at- 
torneys, as follows: 

1. That Plaintiff’s Exhibit ‘‘F’’, being a claim 
for refund dated August 19, 1935, (referred to im 
page 6, line 9 of Transcript) 1s Exhibit ‘‘D’’ re- 
ferred to im line 20, page 8 of the Stipulation of 
Facts in the above entitled matter. 
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2. That Plaintiff’s Exhibit ‘‘G’’, beimg the 
amended claim for refund of The B. F. Good- 
trich Company (line 138, page 9 of Transcript) is 
the exhibit referred to as Exhibit ‘‘E’’, line 29 
page 8 of said Stipulation of Facts. 

3. That Plaintiff’s Exhibits ‘‘H-1’’ and ‘‘H-2’’, 
being letters addressed to The B. F. Goodrich Com- 
pany and signed by Guy T. Helvering, Commis- 
sioner, by D. 8S. Bliss, Deputy Commissioner, (lines 
22, 24, 25 and 26, page 9 of Transcript), and 
Plaintiff’s Exhibit ‘‘H-3”’ (Ime 2, page 10 of Tran- 
script) is Exhibit ‘‘F’’ referred to in line 6, page 
9 of said Stipulation of Facts. 

Dated: March 9th, 1940. 

EUGENE H. BLANCHE, 
F, C. LESLIE, 
Attorneys for Plaintiff. 
BEN HARRISON, 
United States Attorney, 
By ARMOND MONROE JEWELL, 
Assistant United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed May 28, 1940. R. 8. Zimmer- 
man, Clerk. By C. E. Hollister, Deputy Clerk. [124] 
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STIPULATION 


It Is Hereby Stipulated by and between the 
above-named plaintiff, The B. F. Goodrich Com- 
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pany, and above-named defendant, United States 
of America, by and through their respective counsel, 
that, the hearing on defendant’s Demurrer, here- 
tofore set for April 4th, 1988, may be continued 
to the 6th day of June, 1938, at 10 o’clock A. M., 
before the Honorable Paul J. McCormick. 


Dated: April 4th, 1938. 
ANDREWS, BLANCHE & 
KLINE, 
By EUGENE H. BLANCHE, 
Attorneys for Plaintiff. 
BEN HARRISON, 
United States Attorney, 
By FRANCIS C. WHELAN, 
Assistant United States 
Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed Apr. 8, 1938. R. 8S. Zimmer- 
man, Clerk By L. B. Figg, Deputy Clerk. [125] 


[Title of District Court and Cause. ] 
STIPULATION 
It, Is Hereby Stipulated by and between the 
above-named plaintiff, The B. F. Goodrich Com- 
pany, and above-named defendant, United States 
of America, by and through their respective counsel, 
that the hearing on defendant’s Demurrer, here- 
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tofore set for June 13th, 1938, may be continued 
to the 19th day of Sept., 1938, at 10 o’clock A. M., 
before the Honorable Paul J. MeCormick. 


Dated: June 9th, 1938. 
ANDREWS, BLANCHE & 
KLINE, 
By EUGENE H. BLANCHE, 
Attorneys for Plaintiff. 
BEN HARRISON, 
United States Attorney, 
By FRANCIS C. WHELAN, 
Assistant United States 
Attorney, 
Attorneys for Defendant 


[Endorsed]: Filed Jun. 13, 1938. R. S. Zimmer- 
man, Clerk. By B. B. Hansen, Deputy. [126] 
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STIPULATION 


It Is Hereby Stipulated by and between the 
above-named plaintiff, The B. F. Goodrich Com- 
pany, and above-named defendant, United States 
of America, by and through their respective counsel, 
that the hearing on defendant’s Demurrer, here- 
tofore set for the lst day of August, 1938, may be 
continued to the 3rd day of October, 1938, at 10 
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o’elock A. M., before the Honorable Paul J. 
MeCormick. 
Dated: July 28th, 1938. 
ANDREWS, BLANCHE & 
KLINE, 
By EUGENE H. BLANCHE, 
Attorneys for Plaintiff. 
BEN HARRISON, 
United States Attorney, 
By ARMOND MONROE JEWELL, 
Assistant United States 
Attorney, 
Attorneys for Defendant. 
[Endorsed]: Filed Aug. 1, 1938. R. S. Zimmer- 
man, Clerk. By L. B. Figg, Deputy Clerk. [127] 
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STIPULATION EXTENDING TIME TO FILE 
DEFENDANT’S BRIEF 


It is hereby stipulated by and between the par- 
ties hereto, through their respective counsel, that 
defendant may have to and including June 3, 1940 
within which to file its brief in the above entitled 
case. 

Dated this 20 day of May, 1940. 

KUGENE H. BLANCHE 
By EUGENE H. BLANCHE 
Attorneys for Plaintiff 


3EN HARRISON 
United States Attorney 
EDWARD H. MITCHELL 
Asst. U. 8. Attorney 
ARMOND MONROE JEWELL 
Asst. U. 8. Attorney 
By ARMOND MONROE JEWELL 
Attorneys for Defendant 


It is so ordered this 28 day of May, 1940. 
PAUL J. McCORMICK 
Judge 


[Endorsed]: Filed May 28, 1940. R. S. Zimmer- 
man, Clerk. By C. E. Hollister, Deputy Clerk. [128] 
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STIPULATION EXTENDING TIME TO FILE 
PLAINTIFF’S REPLY BRIEF 
It is hereby stipulated by and between the par- 
ties hereto, through their respective counsel, that 
plaintiff may have to and including Jily 10, 1940, 
within which to file its reply brief in the above 
entitled matter. 
Dated: this 11th day of June, 1940. 
EUGENE H. BLANCHE 
By EUGENE HB. BLANCHE 
Attorney for Plaintiff 
BEN HARRISON, 
United States Attorney 
EDWARD H. MITCHELL, 
Asst. U. 8. Attorney 
ARMOND MONROE JEWELL, 
Asst. U.S. Attorney 
By ARMOND MONROE JEWELL, 
Attorneys for Defendant 
It is so ordered this 17th day of June, 1940, 


PAUL J. MecCORMICK, 
Judge 


[Endorsed]: Filed Jun. 17, 1940. R. S. Zimmer- 
man, Clerk. By C. E. Hollister, Deputy Clerk. [129] 
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STIPULATION EXTENDING TIME TO FILE 
PLAINTIFE’S REPLY BRIEF 


It is hereby stipulated by and between the parties 
hereto, through thei respective counsel, that Plain- 
tiff may have to and including July 24th, 1940, 
within which to file its Reply Brief in the above 
entitled matter. 

Dated this 9th day of July, 1940. 

EUGENE H. BLANCHE, 
By EUGENE H. BLANCHE, 


BEN HARRISON, 
United States Attorney 
EDWARD H. MITCHELL, 
Asst. U. S. Attorney 
ARMOND MONROE JEWELL, 
Asst. U. 8. Attorney 
By ARMOND MONROE JEWELL, 
Attorneys for Defendant. 


It is so ordered this 10th day of July, 1940. 
PAUL J. McCORMICK, 
Judge. 


[indorsed]: Filed Jul. 11, 1940. R. S. Zimmer- 
man, Clerk. By Edmund LL. Smith, Deputy Clerk. 
[130] 
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MEMORANDUM OF COSTS AND 
DISBURSEMENTS 


Disbursements 


JM LES ST Oe, Cr $ 
Oe OCS ois eccc beckett sss cetenecsinsscionteesnsen 10.00 
‘TULL C ISR CXC | er 
Attorney's Docket Fees (Sec. 824 

R. S.) (See. 571-2 Tittle 28 

MO ee paces aesciconscnc csr cstanrevnntbans cs 10.00 


$20.00 
‘Daxed J 1-H. 


United States of America, 
Southern District of California, 
City of Los Angeles—ss. 


Armond Monroe Jewell, being duly sworn, de- 
poses and says: that he is one of the attorneys for 
Defendant in the above entitled cause, and as such 
has knowledge of the facts relative to the above 
costs and disbursements; that the items in the above 
memorandum contained are correct; that said dis- 
bursements have been necessarily meurred in said 
cause; and that the services charged herein have 
been actually and necessarily performed as herein 
stated. 


(Seal) ARMOND MONROE JEWELL, 
Assistant United States Attorney 
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Subseribed and sworn to before me, this 8th day 
of August, A. D. 1941. 
R. S. ZIMMERMAN, 
Clerk, 
U.S. District Court, Southern 
District of California 
By J. M. HORN, 
Deputy. [131] 


To Newhn and Ashburn 


You will please take notice that on Monday the 
1ith day of August, A. D. 1941, at the hour of 9:00 
o’¢lock A. M., defendant will apply to the Clerk of 
said Court to have the within memorandum of costs 
and disbursements taxed pursuant to the rule of 
said Court, in such case made and provided. 

ARMOND MONROE JEWELL, 
Assistant United States Attorney 


Service of within memorandum of costs and dis- 
bursements, and receipt of a copy thereof acknowl- 
Gd COU Hits ce: oo avaOl a4 ee , A. D> 1ooee 


Attorney for 


[Endorsed]: Filed Aug. 8, 1941. R. S. Zimmer- 
man, Clerk, By J. M. Horn, Deputy. [1324 
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AFFIDAVIT OF SERVICKH BY MAIL 


United States of America, 
Southern District of California—ss. 


Lois Hamby, being first duly sworn, deposes and 
Says: 

That she is a citizen of the Umted States and a 
resident of Los Angeles County, California; that her 
busmess address is 600 Federal Building, Los An- 
geles, California; that she is over the age of eighteen 
years, and not a party to the above-entitled action ; 

That on August 8, 1941 she deposited in the 
United States Mails in the Post Office at Temple 
and Main Streets, Los Angeles, California, im the 
above-entitled action, In an envelope bearing the 
requisite postage, a copy of Memorandum of Costs 
and Disbursements addressed to Newhn & Ashburn, 
1020 Edison Building, Los Angeles, California, at 
which place there is a delivery service by United 
States Mail from said post office. 

LOIS HAMBY 

Subseribed and sworn to before me, this 8th day 
of August, 1941. 

R. S. ZIMMERMAN, 
Clerk, 
U.S. District Court, Southern 
District of California 
By J. M. HORN, 
(Court Seal) Deputy. 


[Endorsed]: Filed Aug. 8, 1941. R. S. Zimmer- 
man, Clerk. By J. M. Horn, Deputy Clerk. [133] 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL. 


Notice is hereby given that The B. F. Goodrich 
Company, a corporation, plaintiff above named, 
hereby appeals to the Circuit Court of Appeals for 
the Ninth Circuit from the final judgment entered 
in this action on August 4, 1941. 


Dated: November 3, 1941. 
NEWLIN & ASHBURN 
RAY J. COLEMAN 
Attorneys for Plaintiff 
1020 Edison Building, 
Los Angeles, Calif. 


[Endorsed]: Copy mailed to U. 8. Atty. E. L. 8. 
Filed Nov. 3, 1941. R. S. Zimmerman, Clerk. By 
J. M. Horn, Deputy. [134] 


[Title of District Court and Cause. ] 


STIPULATION IN RE RECORD ON APPEAL 

Whereas, the parties hereto have agreed that 
more than forty days will be required to prepare 
and file the record on appeal in the above entitled 
cause; and 

Whereas, the plaintiff in the above entitled action 
has heretofore duly and regularly taken and per- 
fected an appeal from the judgment heretofore 
made and entered herein in favor of defendant and 
against plaintiff ; 
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Now, therefore, it is hereby stipulated that the 
time of said plaintiff and appellant to take steps 
for the preparation of a record on appeal in accord- 
ance with Rule 75 of the Rules of Civil Procedure 
may be by order of this court extended to and in- 
eluding the 15th day of January, 1942, and the time 
of said defendant and appellant to file the record 
on appeal and to docket said action on appeal may 
be by order of this court extended to [136] and in- 
eluding the 25th day of January, 1942. 


Dated, this 29th day of November, 1941. 
WILLIAM FLEET PALMER, 
United States Attorney 
ARMOND MONROE JEWELL, 
Assistant United States Attorney 
By ARMOND MONROE JEWELL, 
Attorneys for Defendant and 
Respondent 
NEWLIN & ASHBURN, 
By WILLIAM J. CURRER, JR., 
Attorneys for Plaintiff and 
Appellant 


It is hereby ordered that the time of appellant 
The B. F. Goodrich Company, a corporation, to 
eommence the preparation ef a reeord on appeal ts 
hereby extended to and including Jannary 15, 1942, 
and its time to file the record on appeal and to 
docket said action on appeal is hereby extended to 
and including January 25, 1942, in accordance with 
the foregoing stipulation. 
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Dated, November 29th, 1941. 
PAUL J. McCORMICK, 
District Judge 
[Endorsed]: Filed Nov. 29, 1941. R. S. Zimmer- 
man, Clerk. By Edmund L. Smith, Deputy. [137] 


[Title of District Court and Cause. ] 


Know All Men by These Presents: 


That we, The B. F. Goodrich Company, a cor- 
poration, as Principal, and American Surety Com- 
pany of New York, a corporation under the laws of 
the State of New York, as Surety, are held and 
firmly bound unto the United States of America, in 
the full and just sum of Two Hundred Fifty and 
no/100 Dollars ($250.00) to be paid to the United 
States of America, or its certain attorney, to which 
payment well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this 3d day of 
November, in the year of our Lord One Thousand 
Nine Hundred and Forty-one. 

Whereas, lately at the District Court of the 
United States for the Southern District of Cali- 
fornia, Central Division, in a suit pending in said 
Court between The B. F. Goodrich Company, a cor- 
poration, Plamtiff, versus the United States of 
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America, Defendant, a judgment was rendered 
against the said The B. IF. Goodrich Company, a 
corporation, and the said The B. F. Goodrich Com- 
pany, a corporation, having filed a notice of appeal 
to the United States Circuit Court of Appeals for 
the Ninth Circuit to reverse the judgment in the 
aforesaid suit. 

Now, the condition of the above obligation is such, 
that if the said The B. F. Goodrich Company, a 
corporation, shall prosecute its appeal to effect, and 
answer all costs if it fails to make its plea good, or 
if the appeal is dismissed or the Judgment affirmed, 
ot of such costs as the appellate court may award if 
the judgment is modified, then the above obligation 
to be void; else to remain in full foree and virtue. 

THE B. F. GOODRICH COMPANY 
By G. W. HUBBELL 
Asst. Treas. 
AMERICAN SURETY COMPANY 
OF NEW YORK 
By A. HE. KRULL 
Resident Vice President 
Attest: 
I. TAYLOR 
Resident Assistant Secretary 


Examined and recommended for approval as pro- 
vided by Rule 13. 
RAY J. COLEMAN 
Attorney [188] 
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State of California, 
County of Los Angeles—ss. 


On this 3d day of November, A. D. 1941, before 
me, Lucile M. Chesley, a Notary Public in and for 
Los Angeles County, State of California, residing 
therein, duly commissioned and sworn, personally 
appeared A. E. iXrull personally known to me to 
be the Resident Vice-President and I. Taylor, per- 
sonally known to me to be the Resident Assistant 
Secretary of the American Surety Company of New 
York, the Corporation described in and that exe- 
euted the within instrument, and known to me to 
be the persons who executed the within instrument 
on behalf of the Corporation therein named, and 
acknowledged to me that such Corporation executed 
the same. 

In witness whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
Certificate first above written. 

(Seal) LUCILE M. CHESLEY 
Notary Public in and for the County of Los Angeles, 

State of California. 


My Commission expires April 16, 1945. 


[Endorsed]: Filed Nov. 3, 1941. R. 8S. Zimmer- 
man, Clerk. By J. M. Horn, Deputy. [139] 
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APPELLANT’S DESIGNATION OF CON- 

TENTS OF RECORD ON APPEAL 

Now comes The B. IF. Goodrich Company, a cor- 
poration, the plaintiff and appellant herein, and 
designates for inclusion in the record to be filed m 
the Cirenit Court of Appeals for the Ninth Cireuit 
pursuant to the appeal taken in the above entitled 
action, the complete record and all the proceedings 
and evidence im said action ineluding the following: 

1. Petition filed herein on October 1, 1937. 

2. Affidavit of service of petition by mailing, 
filed herein on October 6, 1937. 

3. Affidavit of service of petition, filed here- 
in on October 6, 1937. 

4. Demurrer filed herein on December 3. 
1937. 

5. Amendment to demurrer, filed herein on 
April 6, 1988. 

6. Amendment to petition, filed herem on 
May 21, 1938. [140] 

7. Order that petition be amended as _ set 
forth in the aforementioned amendment to peti- 
tion, said order being filed herein on May 21. 
68. 

8. Second amendment to demurrer. filed 
herein on Angust 1, 1938. 

9. Notice of motion for order sustaining ce- 
murrer, filed herein on August 8, 1938. 
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10. Minute order overruling demurrer, made 
on or about October 3, 1938. 

11. Answer filed herein on February 3, 1939. 

12. Affidavit of service of answer by mail, 
filed herein on February 3, 1939. 

13. First amended petition, filed herein on 
February 5, 1940. 

14. Stipulation as to filing first amended 
petition by plaintiff and that answer of defend- 
ant to petition as amended be the answer to the 
first amended petition, said stipulation being 
filed herein on February 5, 1940. 

15. Substitution of attorneys, filed herein on 
February 10, 1940. 

16. Stipulation of facts, filed herein on Feb- 
ruary 10, 1940. 

17. Minute order submitting cause for de- 
cision on briefs, made on or about February 10, 
1940. 

18. Conclusions of the court on the merits of 
the action, filed herein on December 31, 1940. 

19. Minute order on decision of action on 
the merits, filed herein on December 31, 1940. 

20. Substitution of attorneys, filed herein on 
February 3, 1941. 

21. Notice of motion to reopen case to admit 
further proof, together with the memorandum 
of authorities and the [141] affidavits attached 
thereto, said notice of motion being filed herein 
on February 3, 1941. 
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22. Affidavit of Armond Monroe Jewell in 
opposition to motion to reopen, filed herein on 
April 14, 1941. 

23. Minute order denying motion to reopen, 
filed hevein on April 15, 1941. 

24. Findings of fact and conclusions of law 
dated August 2, 1941, and filed herein on August 
4, 1941. 

25. Judgment dated August 2, 1941, and 
filed herein on August 4, 1941. 

26. Certificate dated October 5, 1941, of 
B. B. Hansen, Deputy Clerk of the above en- 
titled court, certifying to the Judgment and to 
the contents of the judgment roll. 

27. All of the plaintiff’s exhibits, consisting 
HLoeembits A, b, C, D, E, F, G, H-1, M2, H-3, 
I, I-l and J. 

28. All of defendant’s exhibits, consisting of 
ExlInbits Nos, 1, 2, 3 and 4. 

29. Reporter's transeript, two copies of 
which are filed herewith. 
with the above entitled court on or abont Feb- 
truary 20, 1940, and at that time a copy was also 
furnished to defendant’s counsel. 

30. Supplemental stipulation re exhibtts. 
filed hevein on May 28, 19-40. 

31. Brief of plaintiff, defendant's reply 
bnef and plaintiff’s reply brief, all of which 
were filed with the above entitled court and all 
of which are deemed necessary for the proper 
presentation of the poimts on which appellant 


The original was filed 
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intends to rely for the following reasons: (1) 
Pursuant to stipulation of counsel in open court 
(Rep. Tr. p. 6) that certain objections to stipu- 
lated testimony might be made in said briefs, 
counsel for de- [142] fendant at page 14 of 
defendant’s reply brief objected to portions of 
this testimony and this objection was erro- 
neously sustained by the court on page 12 of 
its conclusions of the court on the merits of the 
action. (2) One of the grounds urged by plain- 
tiff and appellant for the granting of the mo- 
tion to reopen was that the further evidence 
sought to be introduced related in part to de- 
fenses which the plaintiff with good cause did 
not anticipate, since they were not urged by 
the Commissioner of Internal Revenue in ad- 
vance of trial or by the defendant at time of 
trial and were first advanced by the court itself 
after the trial had been concluded and the briefs 
of both parties submitted. Said briefs, together 
with the reporter’s transcript, must therefore 
be reviewed by the Appellate Court to deter- 
mine what defenses were urged by the defend- 
ant and what defenses were first advanced by 
the court itself after the trial had been con- 
cluded and the briefs of both parties submitted. 

32. Stipulation continuing hearing on de- 
murrer, filed herein on April 8, 1938. 

33. Stipulation continuing hearing on de- 
murrer, filed herem on June 13, 1938. 
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34. Stipulation continuing hearing on de- 
murrer, filed herein on August 1, 1938. 

35. Stipulation extending time to file de- 
fendant’s brief, filed herein on May 28, 1940. 

36. Stipulation extending time to file plain- 
tiff’s reply brief, filed herein on June 17, 1940. 

37. Stipulation extending time to file plain- 
tiff’s reply brief, filed herein on July 11, 1949. 

38. Memorandum of costs and _ disburse- 
nents, filed herein on August 8, 1941. 

39. Affidavit of service by mail of cost bill, 
filed herein on August 8, 1941. [143] 

40. Notice of appeal filed herein on Novem- 
ber 3, 1941. 

41. Stipulation in re record on appeal to- 
gether with the order of the court dated Novem- 
ber 29, 1941, extending the time to file the 
record on appeal and to docket this action, said 
stipulation and order being filed herein on No- 
vember 29, 1941. 

42. Bond for costs on appeal. 

48. This designation of the contents of rec- 
ord on appeal. 

Said transeript is to be prepared by the clerk of 
this court as required by law and the rules of this 
court and the Federal Rules of Civil Procedure, 
and to be filed in the office of the clerk of the 
Circuit Court of Appeals for the Ninth Circuit 
and this action there docketed on or before the 25th 
day of January, 1942, pursuant to the order of the 
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above entitled court made herein on the 29th day 
of November, 1941, extending the time within which 
to file the record on appeal and to docket this 
action. 


Dated, this 14th day of January, 1942. 
NEWLIN & ASHBURN 
RAY J. COLEMAN 
Attorneys for The B. F. Goodrich Company, 
plaintiff and appellant 


[Endorsed]: Received copy of the within Desig- 
nation this 14 day of Jan. 1942. A. M. Jewell, Asst. 
U. 8S. Atty., Attorney for Deft. Filed Jan. 14, 
1942. 


[Endorsed]: Filed Jan. 14, 1942. [144] 


ooo 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER EXTENDING 
TIME TO FILE RECORD ON APPEAL 
AND DOCKET ACTION 


This court, upon the stipulation of counsel for 
plaintiff and defendant, having heretofore made its 
order herein extending the time to commence the 
preparation of the record on appeal to and inelud- 
ing January 15, 1942, and extending the time to file 
the record on appeal and to docket this action in 
the Appellate Court to and including January 25, 
1942; and 

The plaintiff and appellant, The B. F. Goodrich 


vs. United States of America 181 


Company, a corporation, having filed with the clerk 
of this court on January 14, 1942, its designation 
of contents of record on appeal; and 

The clerk of this court having advised counsel for 
plaintiff and appellant that he will not be able to 
prepare the transcript of the record on appeal in 
time to have the same filed in the Appellate Court 
before the expiration of the period for filing and 
docketing as extended by the aforementioned order 
of this court; [146] 

Now, therefore, it is hereby stipulated by and 
between counsel for plaintiff and defendant above 
named, that, the time of plaintiff and appellant for 
filing the record on appeal and for docketing this 
action in the Circuit Court of Appeals for the Ninth 
Circuit may be, by order of this court, extended to 
and including the 31st day of January, 1942. 


Dated this 21 day of January, 1942. 
NEWLIN & ASHBURN 
RAY J. COLEMAN 
Attorneys for Plaintiff and Ap- 
pellant, The B. F. Goodrich 
Company. 
WILLIAM FLEET PALMER, 
United States Attorney, 
ARMOND MONROE JEWELL, 
Assistant United States Attor- 
ney, 
By ARMOND MONROE JEWELL 
Attorneys for defendant and Re- 
spondent, United States of 
America. 
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Upon the foregoing stipulation of counsel for 
plaintiff and defendant in the above entitled cause, 
and good cause appearing therefor, 

It is hereby ordered that the time of the plaintiff 
and appellant for filing the record on appeal and 
for docketing this action in the Appellate Court 
be and it hereby is extended to and including the 
3lst day of January, 1942. 


Dated: this 22nd day of January, 1942. 
PAUL J. MeCORMICK 
United States District Judge. 


[Endorsed]: Filed Jan. 22, 1942. [147] 


[Title of District Court and Cause. ] 


ORDER THAT ORIGINAL PAPERS AND EX- 
HIBITS BE SENT TO APPELLATE 
COURT 


It being the opinion of this court that upon the 
appeal of this action to the Circuit Court of Ap- 
peals for the Ninth Cireuit, it is desirable that cer- 
tain original papers and exhibits should be sent to 
said Appellate Court in lieu of copies thereof, 

Now, therefore, it is hereby ordered that the fol- 
lowing listed original papers and exhibits, which 
are designated in items 27, 28 and 31 of appellant’s 
designation of contents of record on appeal filed 
herein on January 14, 1942, be transmitted, in leu 
of copies, by the clerk of this court to the clerk 
of the Cireuit Court of Appeals for the Ninth Cir- 
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euit to be by him safely kept and returned to the 
clerk of this court after the disposition of said 
appeal: 

1. All of plaintiff’s exhibits consisting of 
cranits AY. BR’, CO", Dai 
oe, H-1”, ““H-2”, “H-3”, 1’, “IPL amd 
“y??; [149] 

2. All of defendant’s exhibits consisting of 
Exhibits Nos. 1, 2, 3 and 4; 

3. Briefs as described in Item 31 of appel- 
lant’s designation of contents of record on ap- 
peal filed herein on January 14, 1942. 


Dated this 22nd day of January, 1942. 
PAUL J. McCORMICK 
United States District Judge. 


[Endorsed]: Filed Jan. 22, 1942. [150] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, R. S. Zimmerman, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the fovegoing 
pages numbered from 1 to 151 inclusive contain 
full, true and correct copies of Petition; Affidavit 
of Service of Petition by Mail; Affidavit of Service 
of Petition; Demurrer; Amendment to Demurrer; 
Amendment to Petition; Order for Amendment of 
Petition; Second Amendment to Demurrer; Notice 
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of Motion for Order Sustaining Demurrer; Order 
Overruling Demurrer; Answer to Petition; Affida- 
vit of Service of Answer; First Amended Petition; 
Stipulation as to Filing First Amended Petition 
and re Answer thereto; Substitution of Attorneys 
filed Feb. 10, 1940; Stipulation of Facts; Order 
Submitting Cause; Conclusions of Court on Mer- 
its; Order for Findings and Judgment; Substitu- 
tion of Attorneys filed Feb. 3, 1941; Notice of Mo- 
tion to Reopen Case and Memorandum of Authori- 
ties and Three Affidavits Annexed thereto; Affidavit 
of Armond Monroe Jewell in Opposition to Motion 
to Reopen; Order Denying Motion to Reopen; 
Findings of Fact and Conclusions of Law; Judg- 
ment; Certificate of Clerk to Judgment Roll; Sup- 
plemental Stipulation re Exhibits; Three Stipula- 
tions Extending Time to File Briefs; Three Stipu- 
lations Continuing Hearing on Demurrer; Memo- 
randum of Costs and Disbursements; Affidavit of 
Service of Cost Bill; Notice of Appeal; Bond for 
Costs on Appeal; Designation of Record on Ap- 
peal; Two Stipulations and Orders Extending Time 
to Docket Appeal; Order for Transmittal of Origi- 
nal Briefs and Exhibits, which together with the 
Reporter’s Transeript of Testimony and Proceed- 
ings, the Brief of Plaintiff, Defendant’s Reply 
Brief, Plaintiff's Reply Brief and the Original 
Exhibits transmitted herewith, constitute the record 
on appeal to the United States Cireuit Court of 
Appeals for the Ninth Cireuit. 

I further certify that the fees of the Clerk for 


vs. United States of America 185 


comparing, correcting and certifying the foregoing 
record amount to $26.95, which amount has been 
paid to me by the Appellant. 
Witness my hand and the seal of the said Dis- 
trict Court this 29th day of January, A. D. 1942. 
(Seal) R. S. ZIMMERMAN, 
Clerk, 
By: EDMUND L. SMITH, 
Deputy. 


oo 


[Title of District Court and Cause. ] 
TRANSCRIPT OF TESTIMONY 


Appearances : 
For the Plaintiff: 
EUGENE H. BLANCHE, Esq,., 
1117 Transamerica Building, 
Los Angeles, California; and 
F.C. LESLIE, Esq,., 
For the Defendant: 
BEN HARRISON, 
United States Attorney; and 
ARMOND MONROE JEWELL, 
Assistant United States Attorney. 
Los Angeles, California 
Saturday, February 10, 1940—10:05 o’clock A. M. 
The Court: Proceed. 
The Clerk: No. 8138, The B. F. Goodrich Com- 
pany versus the United States, for trial. 
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Mr. Jewell: Ready, your Honor. 

Mr. Blanche: Ready. 

The Court: Proceed. 

Mr. Blanche: At this time, if the Court please, 
I wish to file a substitution of attorneys, substitut- 
ing Eugene H. Blanche in lieu and instead of 
Messrs. Andrews, Blanche & Kline. 

The Court: So ordered. 

Mi. Blanche: Substitution has been served upon 
counsel for the Government. 

I wish also at this time to associate in the trial 
of this matter, in behalf of The B. F. Goodrich 
Company, Mr. F. C. Leslie. 

The Court: Mr. Leslie is a member of the bar of 


an outside jurisdiction 

Mi. Blanche: Ma. Leslie is a member of the bar 
of Ohio and Tennessee in the Sixth and Seventh 
Cireuit and of the United States Supreme Court. 

The Court: He is merely appearing in this ease, 
and not permanently. 

Mr. Blanche: Yes, he is. He did appear once 
before under the same conditions in an argument 
on a demurrer. 

The Court: Very well. 

Mr. Blanche: I may say that in this matter we 
have reduced practically every question to an agreed 
stipulation, There are one or two exceptions to that, 
and we will make that clear as we proceed. 

Tt had been the thought of counsel that this mat- 
ter be submitted on brief, probably 20, 20 and 10, 
and if your Honor wishes, at this time we are pre- 
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pared to make a brief opening statement of the 
situation, the contentions of the plaintiff and of the 
law involved. 

The Court: I think it would be well to do that. 

Mr. Blanche: Very well. 

Mr. Leshe: If the Court please, this action is one 
for the recovery of additional manufacturers excise 
tax paid by the Pacific Goodrich Company im 1934. 
The original petition was filed in 1937, and a de- 
murrer was filed on behalf of the Government. We 
argued that demurrer before your Honor, and that 
was overruled in October 1938. 

The question raised by that demurrer was wheth- 
er or not the tax sought to be recovered here was 
really an agriculture adjustment tax, namely, a 
floor stock or processing tax, rather than a manu- 
facturing excise tax. 

The question involved here is a construction of 
Section 9 (b) of the Agricultural Adjustment Act. 
Your Honor will probably recall the Revenue Act 
of 1932 assessed a manufacturers’ exeise tax on tires 
of 214 cents per pound. 

In 1933, when the Agricultural Adjustment Act 
was passed, Section 9 (b) of that act provided for 
a eredit to manufacturers of tires on the manufac- 
turers’ excise tax for the amount of cotton going 
into the tires upon which a processing tax had been 
paid. 

The language of that Act is as follows: 

‘‘Provides: That any article upon which a 
manufacturers’ sales tax is levied under the 
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authority of the Revenue Aci of 1932 and which 
manufacturers’ sales iax is computed on the 
basis of weignt’—and that is true in the tires 
— “such manufacturers’ sales tax shall be com- 
puted on the basis of the weight of such finished 
article, less the weight of the processed cotton 
contained therein on which a processing tax 
has been paid.” 


Yeur Honor will possibly also recall that the 
Agricultural Adjustment Act levied three Iypes of 
taxes. or three divisions of taxes. all generally 
erouped undér the processing tax. 

Pirst. was the tax which was to be paid om the 
processing af aoitem aiter Awrust 1, 1933. t be 
ing the effective date of the act. 

Secondly. a fimor stock tax which was to be paid 
at the same rate and on the same commodities but 
on the inventory on hand as of August 1 1933. 

New. that second tax is commonly referred to br 
the Commissioner's @fiice and br taxparers az a 
fieor stack tax. 

The guestien invelvted is whether or net the 
werms “processing tax.” as used im the section 
whieh I just read to your Honor. includes ficor 
stock tax as well as precessing tax. 

We contend that 7 must. otherwise there is such 
a Giserimination there that Congress couldn't have 
intended anrthing other than that. 

That is our Gontention. 

Mr. Jewell: In addition to the contention re 
ferred to br exunsel for the plaintiff. as io The 
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fact that the Government contends that the words 
‘‘processing tax,’’ giving that construction, do not 
include floor stock taxes, there is also another con- 
tention on the part of the Government, and that is 
that this is really an action for the recovery of 
taxes paid under the Agricultural Adjustment Act. 
and that the plaintiff has not conformed with the 
rules and regulations laid down by the statute in a 
suit for such a refund. 

The Court: Proceed. 

Mr. Blanche: If it please the Court. at this time 
I propose to offer a stipulation of facts im this 
matter which has been signed by counsel for the 
Government and counsel for the petitioner, the 
plaintiff. 

By stipulation of counsel for the Government. 
there will be no question of a foundation raised. 
However, there may be raised, either at this time. 
or at the time of the filing of the brief. a question 
regarding, or questions regarding, the materiality 
of the facts stipulated to, the relevancy of the facts 
stipulated to and of the sufficiency of the proof 
made. 

We appreciate that the latter may always be 
raised, but in order that there be no misunderstand- 
ing we make that statement. 

The latter sufficiency of the proof made particu- 
larly pertains to the question of whether the tax 
was passed on to the consumer or whether the tax 
was subsequently billed by the consumer after the 
tax was assessed and levied. 
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It is our contention, of course, that inasmuch as 
the tax was not levied until some four months after 
the return, we were not apprised of it, we did not 
include it in the price of the commodity, and there 
is a statement to the effect that it was not covered 
with subsequent billing. 

This stipulation, if the Court please, takes tiwo 
forms. The first form is a stipulation as to ultimate 
facts, these having to do with items that are not, 
denied in the first amended petition. The second 
takes the form that if two particular witnesses were 
called they would testify as set forth in the stipu- 
lation. 

Is that a correct statement, Mr. Jewell—— 

Mr. Jewell: That is a correct statement. 

The Court: 1 suppose that the stipulation that 
they would so testify is also made subject to the 
materiality and relevancy of that evidence. 

Mr. Blanche: Yes, your Honor. 

I do not believe it is in order to make this as an 
exhibit; I therefore offer it in evidence. 

The Court: It_may be filed. 

Mr. Blanche: As a part of the pleadings 

The Court: Yes. 

(The stipulation referred to was filed as a 
part of the pleadings.) 


Mr. Blanche: We have a series of exhibits, if the 
Court please. 

We will pass by Exhibit, A for the reason that 
it arrived this morning from Akron and is being 
photostated. The original has not as vet been ex- 
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hibited to counsel for the Government, but it will 
be forwarded here as soon as we can phiotostat it. 
Therefore, I ask that, the assignment dated June 
30, 1934, from Pacific Goodrich Rubber Company 
to The B. F. Goodrich Company be introduced in 
evidence and marked as Plaintiff’s Exhibit A. This 
will be furnished before adjournment of Court. 
The Court: So ordered. 
(The document referred to was received in 
evidence and marked ‘ Plaintiff’s Exlbit A.’’) 


PAN TPE’ Ss EXMIBET A 
ASSIGNMENT 


Know all men by these presents that Pacific Good- 
rich Rubber Company, a corporation duly organized 
and existing under the laws of the State of Dela- 
ware and having its general offices at Los Angeles, 
California, for good and valuable considerations 
enuring to its benefit and herewith acknowledged, 
does hereby assign, transfer and set over to The 
B. F. Goodrich Company, a New York corporation, 
all rights, claims and choses in action of every 
nature and deseription which said Pacifie Goodrich 
Rubber Company now has or shall have against any 
and all persons, firms or corporations, whether now 
due and payable or hereafter becoming due and 
payable including, but without limiting the gener- 
ality of the foregoing, all bills or accounts receiv- 
able, outstanding contracts, insurance policies, bank 
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accounts, stocks, bonds, or other interest in other 
firms, companies and/or businesses, also all cash, 
trade marks, trade names, patents, leases, merchan- 
dise, raw materials, supplies and equipment. 

To have and to hold the same unto the said The 
B. F. Goodrich Company, its successors and assigns 
forever. 

Said Pacific Goodrich Rubber Company has nom- 
inated, constituted and appointed and by these 
presents does nominate, constitute and appoint said 
The B. F. Goodrich Company its true and lawful 
attorney with full power and authority in its name 
or in the name of Pacific Goodrich Rubber Com- 
pany to claim, demand payment and/or collect all 
such claims and amounts and otherwise to prosecute 
any proceedings at law or in equity therefor and to 
give effectual discharge thereof. 

And said Pacific Goodrich Rubber Company does 
hereby agree that it will at anv time or from time 
to time hereafter at the request of said The B. F. 
Goodrich Company make, do and execute all such 
further acts and instruments as may be necessary, 
convenient and proper to enable The B. F. Good- 
rich Company to recover said claims and amounts 
heremabove referred to, title to which is hereby 
vested or intended to be vested in said The B. F. 
Goodrich Company. 

In witness whereof, Pacifie Goodrich Rubber 


Company has caused these presents to be signed 
in its name and on its behalf and its corporate seal 
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to be affixed hereto by its President and Secretary 
as of the 30th day of June, 1934. 
PACIFIC GOODRICH RUBBER 
COMPANY 
By J. D. THEW 
President, 
Attest: 
S. Me JETT 
Secretary 
State of Ohio, 
County of Summit—ss. 


Before me, a Notary Public in and for said 
county, personally appeared J. D. Tew, President 
and 8. M. Jett, Secretary of Pacific Goodrich Rub- 
ber Company, the corporation which executed the 
foregoing instrument, who acknowledged that the 
seal affixed to said instrument is the corporate seal 
of said corporation; that they did sign and seal said 
instrument as such President and Secretary in 
behalf of said corporation and by authority of its 
board of directors; and that said instrument is their 
free act and deed individually and as such Presi- 
dent and Secretary and the free and corporate act 
and deed of said The Pacific Goodrich Rubber 
Company. 

In testimony whereof, | have hereunto subscribed 
my name and affixed my official seal at Akron, Ohio, 
this 30th day of June, 1934. 

ALBERTA H. TEWERS 
Notary Public 


My commission expires Dee. 15, 1935. 
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Mr. Blanche: I next offer in evidence an assign- 
ment dated August 14, 1935, from Pacific Goodrich 
Rubber Company to The B. F. Goodrich Company, 
the same being marked Exhibit B. 

I may say, if the Court please, that copies of 
all of these exhibits, with the exception of Exhibit 
A which I have referred to, has already heen fur- 
nished to, or examined by, counsel for the Govern- 
ment. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit B.’’) 


PLAINTIFE’S EXHIBIT B 

For value received, the undersigned, Pacific Good- 
rich Rubber Company, does hereby sell, assign and 
transfer unto The B. F. Goodrich Company, all 
claims, demands, choses in action or cause or causes 
of action of whatsoever kind and nature which it 
has or which may later accrue against all persons 
whomsoever, particularly its claim for refund of 
excise tax illegally paid to the United States Gov- 
ernment from and after April 17, 1934, in the sum 
of $16,450.39, or any one sum finally found to be 
due, together with interest thereon. 

The assignor does by these presents, hereby nom- 
inate, constitute and appoint the said The B. F. 
Goodrich Company, its true and lawful attorney 
with full power and authority in its name or in the 
name of the undersigned, to claim, demand payment 
and/or collect, all such claims and amounts and 
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particularly, said claim for excise tax illegally paid 
to the United States Government, and otherwise 
to prosecute any and all proceedings at law or in 
equity therefor and to take such other action as 
may be necessary or appropriate to settle, compro- 
mise and/or collect said claim or claims, and fur- 
ther, to give effectual discharge of said claim or 
claims. 


In witness whereof, the undersigned has hereunto 
attached its hand and seal this the 14th day of 
August, 1935. 

PACIFIC GOODRICH RUBBER 
COMPANY 
By J. D. TEW 
President 
By 8. M. JETT 
Secretary 
F. C. LESLIE 
F. M. SEIFERT 


State of Ohio, 
County of Summit—ss. 


Before me, a Notary Public in and for said 
county, personally appeared J. D. Tew, President. 
and S. M. Jett, Secretary of the Pacific Goodrich 
Rubber Company, the corporation which executed 
the foregoing instrument, who acknowledged that 
the seal affixed to said instrument is the corporate 
seal of said corporation; that they did sign and seal 
said instrument as such President and Secretary in 
behalf of said corporation and by authority of its 
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board of directors; and that said instrument is their 
free act, and deed individually and as such Presi- 
dent and Secretary and the free and corporate act 
and deed of said the Pacific Goodrich Rubber 
Company. 

In testimony whereof, I have hereunto subscribed 
my name and affixed my official seal at Akron, Ohio 
this 14th day of August, 1935. 

ALBERTA M. TEWERS 
Notary Public 


My Commission expires Dec. 15, 1935. 


Mr. Blanche: We next offer in evidence Plain- 
tiff’s Exhibit C, demand on Form 728 from the 
United States of America, addressed to Pacific 
Goodrich Rubber Company, for the sum of $15,- 
880.64, plus interest of $569.74. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit C.’’) 
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Mr. Blanche: We next offer in evidence, as Plain- 
tiff’s Exhibit D, claim for refund of Pacific Good- 
rich Rubber Company bearing date of August 19, 
1935. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit D.’’) 


PLAINTIFE’S EXHIBIT D 


CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 

Received Aug. 31, 1935. Collector Internal Rev- 
enue, Los Angeles, Cal. 

The Collector will indicate in the block below 
the kind of claim filed, and fill in the certificate on 
the reverse side. 

[x ] Refund of Tax Illegally Collected. 

[ ] Refund of Amount Paid for Stamps Unused, 
or Used in Error or Excess. 

[ ] Abatement, of Tax Assessed (not applicable to 
estate or income taxes). 


State of Ohio, 
County of Summiut—ss. 
Name of taxpayer or purchaser of stamps—Pa- 
cific Goodrich Rubber Company. 
Business address—5400 E. Ninth St., Los <An- 
geles, Calif. 
Residence 
The deponent, being duly sworn according to law, 
deposes and says that this statement is made on be- 
half of the taxpayer named, and that the facts given 
below are true and complete: 
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1. District in which return (if any) was filed—Los 
Angeles, Calif. 
2. Period (if for income tax, make separate form 
for each taxable year) fronies. 2 es , 1 
10: sa eee , ee 
3. Character of assessment or tax—Excise tax. 
4. Amount of assessment, $16,450.39; dates of pay- 
ment April 17; July 27, 1934. 
5. Date stamps were purchased from the Govern- 
6. Amount to be refunded—$16,450.39 plus interest. 
7. Amount to be abated (not applicable to income 
or estate taxes )—$ 
8. The time within which this claim may be legally 
filed expires, under Section 1106 of the Revenue 
Act of 1932, on April 17, 1938. 
The deponent verily believes that this claim 
should be allowed for the following reasons: 
Section 9 of the Agricultural Adjustment Act 
(H. R. 3835) provides: ‘‘That upon any article 
upon which a manufacturers’ sales tax is levied 
under the authority of the Revenue act, of 1932 and 
which manufacturers’ sales tax 1s computed on the 
basis of weight, such manufacturers’ sales tax shall 
be computed on the basis of the weight of such 
finished article less the weight of the processed 
cotton contained therein, on which a processing tax 
has been paid.’’? Under the provisions of this Sec- 
tion, the taxpayer took credit on excise tax, in the 
sum of $15,880.64. The taxpayer insists that the 
Commissioner’s construction of Section 9 of the 
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Agricultural Adjustment Act to the effect that tax- 
payer is not entitled to a credit against excise tax 
by reason of floor stock tax payments under which 
the above mentioned tax was paid, is incorrect and 
that a proper construction of the Section 9 of the 
Agricultural Adjustment Act entitles taxpayer to 
a credit of the amount of tax and interest above 
claimed. 

Signed PACIFIC GOODRICH RUBBER 

COMPANY 
By 8S. M. JETT 
Assistant Secretary 
(Seal) 


Sworn to and subscribed before me this 19 day of 
August, 1935. 
RUTH REKS, 
Notary Public 


My Commission Expires Aug. 27, 1935. 
(See Instructions on Reverse Side) 
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Mr. Blanche: After the stipulation was prepared, 
your Honor, there were some changes in the letters 
of the exhibits, and possibly we may not be exactly 
correct in them, but we will furnish the Court, in 
the brief to be filed, a correct designation of those 
exhibits. 

We next offer in evidence, as Plaintiff’s Exhibit 
E, amended claim for refund of Pacific Goodrich 
Rubber Company, in the amount of $16,450.39, be- 
ing the same amount, as that demanded in the origi- 
nal claim for refund. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit E.’’) 
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PLAINTIFE’S EXHIBIT F 


AMENDED CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


Received Apr. 21, 1936. Coll. Int. Rev., Los An- 
geles, Cal. 

The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[x ] Refund of Tax Illegally Collected. 

[ ] Refund of Amount, Paid for Stamps Unused, 
or Used in Error or Excess. 

[ ] Abatement of Tax Assessed (not applicable 
to estate or income taxes). 


State of California, 
County of Los Angeles—ss. 

Name of taxpayer or purchaser of stamps—Pa- 
cific Goodrich Rubber Company. 

Business address—5400 E. Ninth Street, Los An- 
geles, California. 

Residence— 

The deponent, being duly sworn according to law, 
deposes and says that, this statement is made on be- 
half of the taxpayer named, and that the facts given 
below are true and complete: 

1. District in which return (if any) was filed—Los 
Angeles, California. 

2. Period (af for income tax, make separate form 
for each taxable year) fron... , oe 
LC pee ee 5 AOie 
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3. Character of assessment or tax—excise tax. 
4, Amount of assessment, $16,450.39; dates of pay- 
ment April 17; July 27, 1934. 
5. Date stamps were purchased from the Govern- 
a ——— 
6. Amount, to be refunded $16,450.39 plus interest. 
7. Amount to be abated (not applicable to mcome 
or estate taxes) $ 
8. The time within which this claim may be legally 
filed expires, under Section 1106 of the Revenue 
Act of 1932, on April 17, 1988. 
The deponent verily believes that this claim 
should be allowed for the following reasons: 
During the period from August 1, 1933 through 
September 30, 1933, the taxpayer manufactured 
and sold tires which contained some 705,806 pounds 
of cotton fabric in various states of manufacture, 
upon which it had paid to the Collector of Internal 
Revenue for the Sixth District, of Calif., a so-called 
floor tax levied by Section 16 of the Agricultural 
Adjustment Act, at the rate of .044184 per pound. 
That in computing the excise tax levied by Section 
602 of the Revenue Act of 1932 upon tires manu- 
factured and sold subsequent to August 1, 1933, 
taxpayer took a deduction from said excise tax in 
accordance with the provisions of Section 9 of the 
Agricultural Adjustment Act, that is, it arrived 
at excise tax due by deducting from the weight of 
the tires manufactured and sold after August 1, 
1933, the weight of processed cotton in said tires 


206 The B. F. Goodrich Co. 


upon which a so-called floor tax had been paid under 
Section 16 of the Agricultural Adjustment Act. 
Upon an examination of taxpayer’s records, the 
Commissioner of Internal Revenue assessed the tax 
above described against the taxpayer upon the the- 
ory that the provisions of Section 9 of the Agri- 
cultural Adjustment Act did not apply to articles 
upon which a floor stock tax had been paid under 
the provisions of Section 16 of said Act. The tax- 
payer did not include the tax herein asked to be 
refunded in the price of the article or articles with 
respect to which said tax was imposed. Neither did 
it collect the amount of said tax from the persons 
to whom the articles in question were sold. That 
a proper interpretation of Section 9 of the Agri- 
cultural Adjustment Act entitles the taxpayer to 
the credit taken by it upon its excise tax returns 
by reason of the payment of the so-called floor tax. 
The taxpayer insists that the words ‘‘processing 
tax’’ as used in Section 9 of the Agricultural Ad- 
justment Act mean any and all taxes levied under 
and by the general scheme of the processing taxes 
and that ‘‘processing taxes’’ as used throughout, 
the Agricultural Adjustment Act mean not only the 
tax which accrued upon the processing of the ar- 
ticle in question but the so-called floor tax levied 
in order to prevent processors from escaping or 
avoiding the taxes levied under said Agricultural 
Adjustment Act, and that Congress intended that 
the credit, granted under said Section 9 of the Agri- 
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cultural Adjustment Act should apply wherever any 
processing or floor stock tax had been paid. 


Signed. PACIFIC GOODRICH RUBBER 
COMPANY 
By 8S. M. JETT 
(Seal) 


Sworn to and subscribed before me this 30th day 
of March, 1936. 
ALBERTA M. TEWERS 
Notary Public 
(See Instructions on Reverse Side) 
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Mr. Blanche: We next offer in evidence, as 
Plaintiff’s Exhibit F, claim for refund dated August 
19, 1935, filed on behalf of and by The LB. F. Good- 
rich Company in the same amount as that specified 
in the Exhibits C and D, namely, $16,450.39. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit I."*) 


Pest’ Ss BNBAT 
CLAIM 


To be filed with the Collector where assessment 
was made or tax paid 


Received Aug. 31, 1935. Coll. Int. Rev. Los Ange- 
les, Cal. 

The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[ x ] Refund of tax illegally collected. 

[ ] Refund of amount paid for stamps unused, or 
used in error or excess. 

[ ] Abatement of tax assessed (not applicable to 
estate or Income taxes). 


State of Ohio, 

County of Summit—ss. 

Name of taxpayer or purchaser of stamps—The 
B. F. Goodrich Company. 

Business address—5400 E. Ninth Street, Los An- 
geles, California. 

ronan si cbnl ep be canscadipseehggaarnnctcnez niente ag eet cater ee, 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
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behalf of the taxpayer named, and that the facts 

given below are true and complete: 

1. District in which return (Gf any) was filed—lLos 
Angeles, California. 


2. Period (Gif for income tax, make separate form 
for. each taxable year) som 20.2.2... , 19 
TO ee ee FY eee 

S) 


3. Character of assessment or tax—excise tax. 

4. Amount of assessment, $16,450.39; dates of pay- 
ment April 17; July 27, 1934. 

Date stamps were purchased from the Govern- 
TC ee ee eee 

6. Amount to be refunded—$16,450.39 plus interest 
7. Amount to be abated (not applicable to income 
or estate taxes )—$. 


1 


8. The time within which this claim may be legally 
filed expires, under Section 1106 of the Revenue 
Act of 1932, on April 17, 1938. 

The deponent verily believes that this claim 
should be allowed for the following reasons: 
Section 9 of the Agricultural Adjustment Act 

(H.R. 3835) provides: “That wpon any article 

upon which a manufacturers’ sales tax is levied 

under the authority of the Revenue Act of 1932 and 
which manufacturer’s sales tax is computed on the 

Jasis of weight, such manufaeturvers’ sales tax shall 

be computed on the basis of the weight of sue¢h 

finished article less the weight of the processed 
eotton contained therein, on which a processing tax 
has been paid.’* Under the provisions of this see- 
tion, the taxpaver took credit on excise tax, in the 
sum of $15,880.64. The taxpayer insists that the 
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Commnssioner’s construction of Section 9 of the 
Agricultural Adjustment Act to the effect that tax- 
payer is not entitled to a credit against excise tax 
by reason of floor stock tax payments under which 
the above mentioned tax was paid, is incorrect and 
that a proper construction of the Section 9 of the 
Agricultural Adjustment Act entitles taxpayer to a 
eredit of the amount of tax and interest above 
claimed. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of June 
30, 1934, Pacifie Goodrich Rubber Company, a Dela- 
ware corporation, sold, assigned, transferred and 
set over to The B. F. Goodrich Company all its 
nghts, claims and choses in action of every nature 
and description which said Pacific Goodrich Rubber 
Company then had or might have against all per- 
sons, firms or corporations, whether then due and 
payable or to become due and payable thereafter. 

Under said assignment, Pacific Goodrich Rubber 
Company nominated and appointed The B. F. Good- 
rich Company, its true and lawful attorney with 
full power and authority in its name or in the name 
of Pacific Goodrich Rubber Company, to ask, de- 
mand or collect all sueh claims and amounts and 
otherwise to prosecute any proceedings at law or 
in equity therefor and to give effectual discharge 
thereof. 


Assignment 


Know all men by these presents that Pacific 
Goodrich Rubber Company, a corporation duly or- 
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ganized and existing under the laws of the State 
of Delaware and having its general offices at Los 
Angeles, California, for good and valuable con- 
siderations enuring to its benefit and herewith ac- 
knowledged, does hereby assign, transfer and _ set 
over to The B. F. Goodrich Company, a New York 
corporation, all rights, claims and choses in action 
of every nature and description which said Pacific 
Goodrich Rubber Company now has or shall have 
agamst any and all persons, firms or corporations, 
whether now due and payable or hereafter becoming 
due and payable including, but without limiting the 
generality of the foregoing, all bills or accounts re- 
ceivable, outstanding contracts, insurance policies, 
bank accounts, stocks, bonds, or other interest in 
other firms, companies and/or businesses, also all 
cash, trade marks, trade names, patents, leases, mer- 
ehandise, raw materials, supphes and equipment. 

To have and to hold the same unto the said The 
B. F. Goodrich Company, its successors and assigns 
forever. 

Said Pacific Goodrich Rubber Company has nom- 
inated, constituted and appointed and by these pres- 
ents does nominate, constitute and appoint said The 
3. F. Goodrich Company its true and lawful attor- 
vex with full power and authority in its name or 
in the name of Pacifie Goodrich Rubber Company 
to claim, demand payment and/or collect all sueh 
claims and amounts and otherwise to prosecute any 
proceedings at law or in equity therefor and to give 
effectual discharge thereof. 

And said Pacific Goodrich Rubber Company does 
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hereby agree that it will at any time or from time 
to time hereafter at the request of said The Bb. F. 
Goodrich Company make, do and execute all such 
further acts and instruments as may be necessary, 
convenient and proper to enable The B. I. Goud- 
rich Company to recover said claims and amounts 
hereinabove referred to, title to which is hereby 
vested or intended to be vested in said The B. F. 
Goodrich Company. 


In witness whereof, Pacific Goodrich Rubber 
Company has caused these presents to be signed in 
its name and on its behalf and its corporate seal 
to be affixed hereto by its President and Secretary 
as of the 30th day of June, 1934. 

PACIFIC GOODRICH RUBBER 


COMPANY 
Ibse(s) J. 1D) TE 
President 
Attest: 
oo M. JETT 
Secretary 
GTK 


(Signed) THE B. F. GOODRICH COMPANY 
By Ss. M. Jer? 
Secretary 
(Seal) 
Sworn to and subscribed before me this 19 day 
of Angust, 1935. 


(Seal) RUTH REES 
My Commission expires Aug. 27, 1935 
(See Instructions on Reverse Side) 
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certify that the records of this office show the following facts as to the purchase of stamps: 
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INSTRUCTIONS 
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ner of the exact basis thereof. 
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Mr. Blanche: We next offer in evidence, as 
Plaintiff’s Exhibit G, amended claim of refund—I 
may say, if your Honor please, that these claims 
were specifically pleaded in two particulars as far 
as The B. F. Goodrich Company is concerned in 
the petition, and denied for Jack of information 
wholly. This bears date of April 17, 1938. 

(The document referred to was received in 
evidence and marked ‘‘ Plaintiff’s Exhibit G.’*) 


PLAINTIFEF’S EXHIBIT G 
AMENDED CLAIM 


To be filed with the Collector where assessment 
was made or tax paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[ J] Refund of tax Megally collected. 
[ J] Refund of amount paid for stamps unused, 07 
used 1n error or excess. 
[ ] Abatement or tax assessed (not applicable to 
estate or Income taxes). 


State of Ohio, 

County of Summit—ss. 

Name of taxpaver or purchaser of stamps—The 
B. F. Goodrich Company. 

Business address—5400 FE. Ninth Street, Los \n- 
geles, Calif. 

TRERETCINCEGQ accel te OTe) =e See Ue RENN re nen Oe ener 

The deponent, being duly sworn according to law, 


216 The B. F. Goodrich Co. 


deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 
1. District in which return (Gif any) was filed— 
Los Angeles, California. 


2. Period (if for income tax, make separate form 
for ediclf tamible year) 10m =e eee, 
(Oe oe Pes Le eee 


3. Character of assessment or tax—excise tax. 

4. Amount of assessment, $16,450.39; dates of pay- 

ment April 17, July 27, 1934. 

Date stamps were purchased from the Govern- 

DUT 9 eres a ere aren 

6. Amount to be refunded—$16,450.39 plus interest 

7. Amount to be abated (not appheable to income 
or estate Taxes )—$....-cccccccccc. 

8. The time within which this claim may be legally 
filed expires, under Section 1106 of the Revenue 
Act of 1932, on) Ager 17,1938. 

The deponent verily believes that this claim 


On 


should be allowed for the following reasons: 
During the period from August 1, 1933 through 
September 30, 1933, the taxpayer manufactured and 
sold tires which contained some 705,806 pounds of 
cotton fabric in various states of manufacture, upon 
which ii had paid to the Collector of Internal Reve- 
nue for the 6th District of California, a so-called 
floor tax levied by Section 16 of the Agricultural 
Adjustment Aet, at the rate of .044184 per pound. 
That in computing the excise tax levied by Section 
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602 of the Revenue Act of 1932 upon tires mann- 
factured and sold subsequent to August 1, 1933, tax- 
payer took a deduction from said exe¢ise tax in ac- 
cordance with the provisions of Section 9 of the 
Agricultural Adjustment Act, that 1s, it arrived at 
excise tax due by deducting from the weight of the 
tires manufactured and sold after August 1, 1933, 
the weight of processed cotton in said tires, upon 
which a so-called floor tax had been paid under 
Section 16 of the Agricultural Adjustment Act. 
Upon an examination of taxpayer’s records, the 
Commissioner of Internal Revenue assessed the tax 
above described against the taxpayer upon the 
theory that the provisions of Section 9 of the Agri- 
cultural Adjustment Act did not apply to articles 
upon which a floor stock tax had been paid under 
the provisions of Section 16 of said Act. The tax- 
paver did not include the tax herein asked to be 
refunded in the price of the article or articles with 
respect to which said tax was imposed. Neither did 
it collect the amount of said tax from the persons 
to whom the articles in question were sold. That a 
proper interpretation of Section 9 of the Agrnicul- 
tural Adjustment Act entitles the taxpayer to the 
eredit taken by it upon its excise tax returms by 
reason of the payment of the so-called floor tax. The 
taxpayer insists that the words ‘‘processing tax”’ 
as used in Section 9 of the Agricultural Adjustment 
Act mean any and all taxes levied under and by the 
general scheme of the processing taxes and that 
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“processing taxes’? as used throughout the Agri- 
cultural Adjustment Act mean not only the tax 
which accrued upon the processing of the article 
in question but the so-called floor tax levied in or- 
der to prevent processors from escaping or avoiding 
the taxes levied under said Agricultural Adjust- 
ment Act, and that Congress intended that the 
credit granted under said Section 9 of the Agri- 
cultural Adjustment Act should apply wherever any 
processing or floor stock tax had been paid. 

The B. F. Goodrich Company is entitled to the 
refund claimed herein for the reason that as of 
June 30, 1934, Pacifie Goodrich Rubber Company, 
a Delaware corporation, sold, assigned, transferred 
and set over to The B. F. Goodrich Company all 
its rights, claims and choses in action of every na- 
ture and deseription which said Pacifie Goodrich 
Rubber Company then had or might have against all 
persons, firms or corporations, whether then due 
and pavable or to become due and payable there- 
after. 

Under said assignment, Pacific Goodrich Rubber 
Company nonunated and appointed The B. F. 
Goodrich Company, its true and lawful attorney 
with full power and authority in its name or in the 
vanie of Pacific Goodrich Rubber Company to ask, 
demand, or collect all such claims and amounts and 
otherwise to prosecute any proceedings at law or in 
eqiuty therefor and to give effectual discharge 
thereof. - 
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I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: 

[Form not filled in] 


I certify that the records of this office show the 
following facts as to the purchase of stamps: 
[Form not filled in] 


(Distinct) 
Committee on Claims 
BEM VAIL O CL, Ba cicscsecseecsasesssnsssced)/cececneveqeseuscenssrs nner nnconestinscttenstettcn 


SE jou eG 77 ee 
oS RE OC i as cee aco 


Instructions 

1. The claim must be set forth m detail and un- 
der oath each ground upon which it is made, and 
facts sufficient to apprise the Commissioner of the 
exact basis thereof. 

2. The claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf 
of the taxpaver. an authenticated copy of the docu- 
ment specifically authorizing such agent or attomey 
to sion the claim on hehalf of the taxpayer shall 
accompany the claim. The oath will be administered 
without charge by any collector, deputy collector, or 
internal revenue agent. 
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3. Ifa return is filed by an individual and a re- 
fund claim is thereafter filed by a legal representa- 
tive of the deceased, certified copies of the letters 
testamentary, letters of administration, or other 
similar evidence must be annexed to the claim, to 
show the authority of the executor, administrator, 
or other fiduciary by whom the claim is filed. If 
an executor, administrator, guardian, trustee, re- 
ceiver, or other fiduciary files areturn and thereafter 
refund claim is filed by the same fiduciary, docu- 
mentary evidence to establish the legal authority 
of the fiduciary need not accompany the claim, pro- 
vided a statement is made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

4, Where the taxpayer is a corporation, the 
claim shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer having 
authority to sign for the corporation. 


Myr. Blanche: We next offer, as Plaintiff's Ex- 
hibit H, three letters. It is suggested that these be 
offered as one exhibit and marked H-1, H-2 and 
H-3. 

The Court: So ordered. 

The first thereof being addressed to The B. F. 
Goodrich Company and signed by Guy T. Helver- 
ing, Commissioner, by D. 8. Bliss, Deputy Commis- 
sioner; H-2 being addressed to the [9] same named 
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corporation and signed by the same named persons; 
H-3 is a letter addressed to Pacific Goodrich Rubber 
Company, and signed by the same named persons 
as those heretofore noted. 
(The documents referred to was received in 
evidence and marked “‘ Plaintiff’s Exhibits H-1, 
H-2 and H-3.’’) 


PLAINTIFF’S EXHIBIT H-1 


TREASURY DEPARTMENT 
Washington 
Office of 
Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue 
and Refer to 
MT:ST:DM 
Cl. S-38677 


[Date illegible] 
The B. F. Goodrich Company, 
5400 E. Ninth Street, 
Los Angeles, California. 
Gentlemen : 

Reference is made to your claim for refund of 
$16,450.39, representing tax and interest paid by 
the Pacific Goodrich Rubber Company, 5400 E. 
9th Street, Los Angeles, California, under the pro- 
visions of section 602 of the Revenue Act of 1932. 
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It is stated that you are entitled to the refund 
of the above tax since the Pacific Goodrich Rubber 
Company sold, assigned, transferred and set over 
to you all its rights and claims. It is contended that 
the Pacific Goodrich Rubber Company erroneously 
paid manufacturers’ excise tax in the amount 
claimed for the reason that floor tax was paid on 
the cotton content, of the tires in question. 

There is on file in this office a claim filed by the 
Pacific Goodrich Rubber Company for refund of 
the above tax, based on the same contentions. This 
claim is therefore a duplicate claim and is rejected 
in full. 

Respectfully, 
GUY T. HELVERING, 
Commissioner. 
By: D. S. BLISS, 
Deputy Commissioner. 
cc-Los Angeles, California. 
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PLAINTIFE’S EXHIBIT H-2 


TREASURY DEPARTMENT 
Washington 


Office of 
Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue 
and Refer to 
MT:ST:DM 
Cl. 8-38676 
May 22, 1936 
Pacific Goodrich Rubber Company, 
0400 E. Ninth Street, 
Los Angeles, California. 


Gentlemen: 


Reference is made to your claim for refund of 
$16,450.39, representing tax paid under the pro- 
visions of section 602 of the Revenue Act of 1932, 
for the months of November and December 1933. 

The claim is based on the contention that a proper 
interpretation of section 9(a) of the Agricultural 
Adjustment Act entitles you to the credit for floor 
tax paid on the cotton contents of tires in comput- 
ing manufacturer’s excise tax due thereon. You in- 
sist that the words ‘‘ processing tax’’ as used in this 
section of the Act means any and all taxes levied 
under the Agricultural Adjustment Act. 

Under date of April 8, 1936 this office rejected 
your claim No. 8-31017 for refund of the amount 
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of tax involved in this claim and based on the same 
contentions. 

Since you have failed to furnish any new and 
material evidence in support of the claim, the pre- 
vious action of this office is sustained and the pres- 
ent claim rejected in full. 

Respectfully, 
GUY T. HELVERING, 
Commissioner. 
By: D. S. BLISS, 
Deputy Commissioner. 
ec-Los Angeles, California. 


PLAINTIFE’S EXHIBIT H-3 


TREASURY DEPARTMENT 
Washington 


Office of 
Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue 
and Refer to 
MT:ST:DM 
Cls: S-38676 and 38677 
June 23, 1936 
The B. F. Goodrich Company, 
Akron, Ohio, 
Attention: Mr. F. C. Leslie. 
Gentlemen: 


Reference is made to your letter of June 8, 1936, 
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requesting to be advised as to whether the claims 
filed by Pacific Goodrich Rubber Company, Los 
Angeles, California, and the B. F. Goodrich Com- 
pany, Los Angeles, California, both in the amount 
of $16,450.39, which were rejected in office letters 
dated May 22, 1936, were the claims filed with the 
Collector of Internal Revenue, Los Angeles, Cali- 
fornia, under date of April 17, 1936. 

You are advised that the receiving stamps on 
the above claims indicate that they were received 
in the office of the Collector of Internal Revenue, 
Los Angeles, California, on April 21, 1936. 

Respectfully, 
D. 8. BLISS, 
Deputy Commissioner. 


Mr. Blanche: We offer as Plaintiff’s next, exhibit, 
I, copy of the minutes of a special meeting of the 
Board of Directors of Pacific Goodrich Rubber 
Company, held on July 6, 1934; 

We also offer as No. 1 of the last named ex- 
hibit, minutes of a special meeting of the stock- 
holders of Pacific Goodrich Rubber Company, like- 
wise held on Friday, July 6, 1934. 

(The documents referred to was received in 
evidence and marked ‘* Plaintiff’s Exhibits I, 
and I-1.’’) 
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PLAINTIFF’S EXHIBIT I 


The undersigned, S. M. Jett, Secretary of Pa- 
cific Goodrich Rubber Company, a Delaware Cor- 
poration, hereby certifies that, the minutes attached 
hereto are true and correct copies of minutes of the 
meeting of the stockholders of that company held 
on July 6, 1934, and of the meetings of the Board 
of Directors held on July 6 and August, 24, 1934, 
all as appears by the records of the company in his 
official custody. 

In witness whereof, the undersigned has set his 
hand and affixed the seal of: the corporation, this 
19th day of January, 1940. 

S. M. JETT 
Secretary 
Pacific Goodrich Rubber Com- 


pany 


SPECIAL MEETING OF THE BOARD OF 
DIRECTORS OF PACIFIC GOODRICH 
RUBBER COMPANY 


Minutes of a special meeting of the Board of Di- 
rectors of Pacific Goodrich Rubber Company, a 
Delaware corporation, held at, 500 South Main 
Street, Akron, Ohio, Friday July 6, 1934. 

There were present Messrs. J. D. Tew, S. B. Rob- 
ertson, ‘IT. B. Tomkinson, 8S. M. Jett, representing 
a majority of the Board of Directors and thereby 
constituting a quorum for the transaction of busi- 
ness. 
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Mr. 'Tew, President, presided as Chairman of the 
meeting and Mr. Jett, Secretary, kept the minutes. 
The Chairman ordered the Secretary to file with 
the minutes of the meeting a waiver of notice and 
consent signed by all of the directors of the cor- 
poration. 

The Chairman then announced that the meeting 
had been ealled for the purpose of formally voting 
on a proposal to dissolve the corporation, and upon 
favorable action taken thereon at this meeting, to 
recommend to the stockholders the dissolution of 
the corporation. He stated that, as known to all 
of the directors present, the possession of al] prop- 
erty and assets of the corporation had been deliv- 
ered over to The B. F. Goodrich Company as the 
owner of all of the stock of the corporation at the 
close of business on June 30, 1934, but that this 
meeting had been called to ratify such action on the 
part of the management according to law. 

Thereupon, on motion duly made and seconded, it 
was by unanimous vote 

Resolved. that in the judgment of this Board 
of Directors it is advisable and most for the 
benefit of Pacific Goodrich Rubber Company 
that said corporation should be dissolved, and 
to that end and as required by law, that a meet- 
ing of the stockholders of said corporation be 
held at 500 South Main Street, Akron, Ohio, 
on the 6th day of Julv, 1934, at 2 o’cloek in the 
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afternoon to take action upon this resolution, 
and 

Be it further resolved, that this Board of 
Directors does hereby ratify the action taken 
by the management of this corporation in trans- 
ferring to and delivering over possession to The 
B. F. Goodrich Company of all of the assets 
of this corporation at the close of business on 
June 30, 1934, as a distribution in kind to the 
stockholders of all the assets of this corpora- 
tion, and hereby recommends the ratification 
and approval by the stockholders of such ac- 
tion on the part of the management of the cor- 
poration, and 

Be it further resolved, that the Secretary of 
this corporation be and he hereby is directed 
to cause notice of the adoption of this resolu- 
tion to be given to each stockholder of the cor- 
poration. 


There being no further business, the meeting was 
on vote adjourned. 
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SPECIAL MEETING OF TOKE STOCKHOLD- 
ERS OF PACIFIC GOODRICH RUBBER 
COMPANY. 


Minutes of a special meeting of the stockholders 
of Pacific Goodrich Rubber Company, a Delaware 
corporation, held at 500 South Main Street, Akron, 
Ohio, on Friday, July 6, 1934, at 2 o’clock in the 
afternoon. There were present either in person or 
by proxy all of the stockholders of the corporation. 

Mr. Tew, President, presided as Chairman of the 
meeting and Mr. Jett, Secretary, kept the minutes. 
The Chairman ordered the Secretary to file with 
the minutes of the meeting a Waiver of Notice and 
Consent sighed by all of the stockholders. 

The Chairman then announced that the meeting 
had been called for the purposes set forth in the 
aforesaid Waiver of Notice and Consent. There- 
upon, on motion duly made and seconded, the fol- 
lowing resolution was unanimously adopted: 

Whereas, it is in the judgment of the stock-. 
holders of this corporation advisable and most 
for the benefit of the corporation that the cor- 
poration be dissolved, as recommended by reso- 
lution of its Board of Directors at a meeting 
duly called and held, 

Now, therefore, be it resolved that the proper 
officers of the corporation are hereby author- 
ized and directed to obtain the execution by all 
of the stockholders of the corporation of a cer- 
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tificate of dissolution by unanimous consent, 
and to file said certificate with the Secretary 
of State of the State of Delaware. 


The Chairman then announced that the corpora- 
tion, acting through its officers, had transferred and 
delivered over to The B. F. Goodrich Company at 
the close of business on June 30, 1934, all of its 
assets in anticipation of the immediate dissolution 
of the company. Thereupon, on motion duly made 
and seconded, it was by unanimous vote 

Resolved that the stockholders of this cor- 
poration do hereby unanimously ratify and 
approve the action of the management of the 
corporation in transferring and delivering over 
to The B. F. Goodrich Company at the close 
of business on June 30, 1934, possession and 
control of all of the property and assets of the 
corporation as a distribution in kind of all of 
the assets of the corporation to its stockholders, 
all of its issued and outstanding stock being 
owned and/or controlled by said The B. F. 
Goodrich Company, and 

Be it further resolved that the President or 
a Vice President and the Secretary or an As- 
sistant Secretary be and they hereby are au- 
thorized to execute in the name and on behalf 
of the corporation a good and sufficient deed 
of conveyance of all of the real estate of this 
corporation to The B. F. Goodrich Company, 
and to perform and execute all such further 
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acts and assignments of bills and accounts re- 
ceivable or other instruments as may be neces- 
sary or convenient, to vest in The B. F. Good- 
rich Company full and complete title to all of 
the assets of this corporation. 


The Secretary then called to the attention of the 
meeting the fact, that the company should be with- 
drawn from the State of California, so as to pre- 
vent the incurring of further hability for taxes 
in that state. Thereupon, on motion duly made and 
seconded, it was by unanimous vote 

Resolved that the proper officers of the cor- 
poration are hereby authorized and directed 
to execute and file with the proper official or 
officials of the State of California a certificate 
of withdrawal or such other instruments as 
may be necessary to effectuate the withdrawal 
of this corporation from the State of Cali- 
fornia. 


There being no further business, the meeting on 
vote adjourned. 


SPECIAL MEETING OF THE BOARD OF 
DIRECTORS OF PACIFIC GOODRICH 
RUBBER COMPANY 


Minutes of a special meeting of the Board of 
Directors of Pacific Goodrich Rubber Company, a 
Delaware corporation, held at 500 South Main 
Street, Akron, Ohio, Friday, August 24, 1934. 
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There were present Messrs. J. D. Tew, 8. B. Rob- 
ertson, JT’. B. Tomkinson, and S. M. Jett, represent- 
ing a majority of the Board of Directors and there- 
fore constituting a quorum for the transacting of 
business. 

Mi. Tew, President, presided as Chairman of 
the meeting, and Mr. Jett, Secretary kept the min- 
utes. The Chairman ordered the Secretary to file 
with the minutes of the meeting a waiver of notice 
and consent signed by all the directors of the cor- 
poration. 

The Chairman then announced that the meeting 
had been ealled for the purpose of formally rati- 
fying the execution and delivery of a certain as- 
signment by the corporation, dated June 30, 1934, 
to The B. F. Goodrich Company and for the fur- 
ther purpose of authorizing the execution of deeds 
of conveyance and such other instruments as may 
be necessary to vest in The B. F. Goodrich Com- 
pany full and complete title to all real property 
owned by the corporation. 

Thereupon, on motion duly made and seconded, 
it was by unanimous vote 

Resolved, that the Directors of this corpora- 
tion do hereby unanimously ratify and approve 
the exeeution and delivery by the President and 
Secretary of the corporation of a certain as- 
signment, dated June 30, 1934, transferring 
and setting over unto The B. F. Goodrich Com- 
pany all rights, claims, and choses in action 
of every nature and deseription which the cor- 
poration now has or shall have against, any and 
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all persons, firms or corporation, whether now 
due and payable or hereafter becoming due and 
payable including, but without limiting the gen- 
erality of the foregoing, all bills or accounts 
receivable, outstanding contracts, insurance pol- 
icles, bank accounts, stocks, bonds, or other 
interest in other firms, companies and/or busi- 
nesses, also all cash, trade marks, trade names, 
patents, leases, merchandise, raw materials, 
supplies and equipment, and 

Be it further resolved, that the President or 
a Vice President and the Secretary or an As- 
sistant Secretary be and they hereby are au- 
thorized to execute in the name and on behalf 
of the corporation a good and sufficient deed 
of conveyance of all of the real estate of this 
corporation to The B. F. Goodrich Company, 
and to perform and execute all such further 
acts as may be necessary or convenient to vest 
in The B. F. Goodrich Company full and com- 
plete title to all of the real estate of this cor- 
poration. 


There being no further business, the meeting on 
vote adjourned. 


Mr. Blanche: We offer as Plaintiff’s next, exhibit, 
J, certificate of the Secretary of State of Delaware 
certifying the dissolution, under date of December 
21, 1934, of Pacific Goodrich Rubber Company. 

(The document referred to was received in 
evidence and marked ‘‘Plaintiff’s Exhibit J.’’) 
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State of Delaware 
Office of Secretary of State 


CERTIFICATE OF DISSOLUTION 


To All Whom These Presents May Come, Greeting: 

Whereas, It appears to my satisfaction by duly 
authenticated record of the proceedings for the 
voluntary dissolution thereof, by the consent of all 
the stockholders deposited in my office, the Pacific 
Goodrich Rubber Company a corporation of this 
State whose principal office is situated at No. 100 
West 10th Street in the city of Wilmington, County 
of New Castle State of Delaware The Corporation 
Trust Company being agent therein, and im charge 
thereof, upon whom process may be served, has 
complied with the requirements of the Corporation 
Laws of the State of Delaware, as contained in 1915. 
Section 1, to 2101 Section 187, Chapter 65, of the 
Revised Statutes of 1915, as amended, preliminary 
to the issuing of this Certificate of Dissolution. 

Now, therefore, I Walter Dent Smith Secretary 
of State of the State of Delaware, do hereby certify 
that the said corporation did on the twenty-first 
day of December A. D. 1934 file in the office a duly 
exeented and attested consent, in writing, to the 
dissolution of said corporation executed by all the 
stockholders thereof, which said consent and the 
records of the proceedings aforesaid, are now on 
file in my said office as provided by law. 


In testimony whereof, I have hereunto set my 
hand and official seal, at Dover this twenty-first 
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day of December in the year of our Lord one thou- 
sand nine hundred and thirty-four. 
(Seal) WALTER DENT SMITH 
Secretary of State 
State of Delaware, 
New Castle County—ss. 


Recorded in the Recorder’s Office at Wilmington, 
in Corporation Record W Vol. 42 Page 101 &c., the 
Zord day of January A. D., 1935. 

Witness my hand and official seal. 

ALBERT STETSER 
Recorder, 
By EUGENE N. SCARBOROUGH 
Deputy Recorder. 


Mr. Blanche: If the Court please, that concludes 
the exhibits to be introduced by Plaintiff with the 
exception of Exhibit, A, which is to be supplied [10] 
when the messenger arrives with the photostated 
copy. 

The Court: With that, the Court understands 
that the Plaintiff rests now 


Mr. Blanche: Yes, vour Honor. 


Ea 
Mr. Jewell: On behalf of the Government, I 


would like to offer into evidence a copy of the 
manufacturers’ excise tax return for the month of 
November, filed by the Pacific Goodrich Rubber 
Company, Los Angeles, California. 
The Clerk: Government's Exhibit 1. 
(The document referred to was received in 
evidence and marked ‘‘Government’s Exhibit 
No, 1.’’) 
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Myr. Jewell: I also offer into evidence on behalf 
of the Government, copy of the return of the 
manufacturers’ excise taxes for the month of De- 
cember 1933, filed by the Pacific Goodrich Rubber 
Company, Los Angeles, California. 

The Clerk: Government’s Exhibit 2. 

(The document referred to was received in 
evidence and marked ‘‘Government’s Exhibit 
No. 2.’’) 
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Mr. Jewell: I also offer into evidence a copy of 
the claim for abatement for the period from June 
21, 1932 through June 30, 1934, filed on July 8, 
1936, by The B. F. Goodrich Company, successor 
to the Pacific Goodrich Company, at Akron, Ohio. 

The Clerk: Government’s Exhibit 3. 

(The document referred to was received in 
evidence and marked ‘‘Government’s Exhibit 


No. 3.”) [11] 


GOVERNMENT’S EXHIBIT 3 
CLAIM 


To be filed with the Collector where assessment 

was matle or tax paid 

Received Jul. 8, 1936. Collector of Internal Reve- 
nue, 18th Ist. of Ohio, Claims Division. 

The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[ ] Refund of tax illegally collected. 

f | Refund of amount paid for stamps unused, or 
used in error or excess. 

[x ] Abatement of tax assessed (not applicable to 
estate or income taxes). 


State of Ohio, 

County of Summit—ss. 

Name of taxpaver or purchaser of stamps—The 
B. F. Goodrich Company, successor to Pacific 
Goodrich Rubber Company. 
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Business address—500 South Main Street, Akron, 
Ohio. 

Residence -..-scticcstssicscconsnuisieapuccr a: Seen 
The deponent, being duly sworn according to law, 

deposes and says that this statement is made on be- 

half of the taxpayer named, and that the facts given 

below are true and complete: 

1. District in which return (if any) was filed—Los 

Angeles, California District. 

Period Cf for income tax, make separate form 


Lo 


for each taxable year) from June 21, 1932 thru 
June 30, 1934. 
3. Character of assessment or tax—excise tax. 
Amount of assessment, $33,876.26 plus interest in 
sum of $7,701.48. 
Date stamps were purchased from the Govern- 
ment—Excise tax incurred during various months 


On 


for period above named. 

6. Amount to be refunded—$..... 0. 

7. Amount to be abated (not applicable to income 
or estate taxes)—full amt. of assessment, namely 
$33,876.26 plus interest in sum of $7,701.48. 

8. ‘The time within which this claim may be legally 
filed expires, under Section................- of the Revenue 
Mol 19220 Re ee 

The deponent verily believes that this claim 
should be allowed for the following reasons: 
See Exhibit ‘‘A’’, consisting of fonr typewritten 


ry 
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pages, attached hereto and made a part of this 
claim. 
(Signed) THE B. F. GOODRICH COMPANY, 
Suecessor to The Pacific Goodrich 
Rubber Company 
By [Name illegible] 
(Seal) ‘Treas. 
Sworn to and subscribed before me this 7th day 
of July, 1936. 
ALBERTA M. TEWERS 
Notary Publi 


My Commission expires December 15, 1938. 
(See Instructions on Reverse Side) 


Eixhobit - 2” 

Reference is made to the report of Intermal Reve- 
nue Agents, A. M. Menninger, George L. Carr, and 
Fred L. MacCarroll, dated March 4, 1936, m1 which 
it is recommended that an assessment of additional 
excise tax in the sum of $33,876.26, plus appropriate 
interest, be made against the Pacifie Goodrich 
Rubber Company. 

Pacifie Goodrich Rubber Company transferred 
its assets to The B. F. Goodrich Company on or 
about June 30, 1934, and was dissolved December 
21, 1934. Henee, the proper taxpaver is The bB. F. 
Goodrich Company. 

The taxpayer insists that the recommendation of 
the Revenue Agents is erroneous and hereby pro- 
tests any assessment of additional excise taxes for 
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the period involved, based upon said recommenda- 
tion, for reasons hereinafter set forth. 


Schedule #1. ‘‘Borrowed Tires’’—$11,057.97 

The Revenue Agents’ report proposes an assess- 
ment under the above schedule against tires which 
Pacifie Goodrich Rubber Company delivered to The 
B. F. Goodrich Rubber Company after June 21, 
1932, for which no tax was paid in the Pacifie Good- 
rich Rubber Company returns. The tires in ques- 
tion were tires delivered in repayment of the loan 
of inventory from time to time made by The B. F. 
Goodrich Rubber Company to the Pacific Goodrich 
Rubber Company in order to permit the latter com- 
pany to meet delivery requirements of its automo- 
bile manufacturers, export and government custom- 
ers. Such deliveries were made on the same basis 
as the tvpes and sizes originally borrowed. 

There was in existence prior to the effective date 
of the excise tax levied by Section 602 of the Reve- 
nue Act of 1932, a contract between The B. F. 
Goodrich Rubber Company and Pacific Goodrich 
Rubber Company under which the latter company 
took the entire production of Pacific Goodrich 
Rubber Company as manufactured. said contract 
rveceryine the right m Paeifie Goodrich Rubher 
Company to supply certain customers, among which 
were the class of customers above set out, the reason 
for reserving this right being due to competitive 
conditions which necessitated the sale of tires by a 
manufacturer direct to these eustomers. For the 
period from November, 1932 through June 1933, 
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the manufacturer’s stock of tires was so out of 
balance that it was necessary for it to secure tires 
from The B. F. Goodrich Rubber Company for 
delivery to its customers. The inventory in the 
hands of he B. F. Goodrich Rubber Company 
which had been delivered by Pacific Goodrich 
Rubber Company subsequent to the effective date of 
Section 602 of the Revenue Act of 1932 was tax 
paid tires. Tf the Pacifie Goodrieh Rubber Com- 
Wen had paid a tax on tures which 1t «lel vered 
to The B. F. Goodrich Rubber Company in repay- 
ment of loans, such tires would have been subjected 
to a double tax. 

Phe b. F. Goodrich Company, the parent com- 
pany of both Pacific Goodrich Rubber Company 
and The B. F. Goodrich Rubber Company, had a 
contract with The B. F. Goodrich Rubber Company 
similar to that between Pacific Goodrich Rubber 
Company and ‘the B. F. Goodrich Rubber Com- 
pany. It also found itself in a similar condition to 
that of Pacific Goodrich Rubber Company with ref- 
evenee to its inability to make deliveries to its cus- 
tomers because of an unbalanced stock of merchan- 
dise, early in the tax period involved in this case. 
The B. F. Goodrich Company presented its problem 
{o the Deputy Commissioner of Internal Revenue 
and received a ruling from that officer that it 
coud berrow tires under the circumstances above 
outlined. from its selling organization and veturn 
the same without imeurring an exeise tax at the 
time such tires were returned. After such ruling 
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had been secured from the Deputy Commissioner’s 
office, Revenue Agents Dodson and MacCarroll made 
an examination of the books and records of The 
B. F. Goodrich Company for the purpose of deter- 
mining its tax hability for the period from June 
21, 1932 to December 31, 1932. The report of the 
above named Revenue Agents recommended an as- 
sessment of additional tax upon tires delivered to 
The B. F. Goodrich Rubber Company under the 
above outlined circumstances. This proposal was 
again considered by the Deputy Commissioner of 
Internal Revenue and the recommendation of Reve- 
nue Agents Dodson and MacCarroll was not ap- 
proved and no additional tax was assessed, the 
Deputy Commissioner holding that such transac- 
tion was not a taxable transaction. Subsequent to 
this ruling, and on or about May 20, 1933, the 
Secretary of the Treasury executed with The B. F. 
Goodrich Company an agreement on Treasury De- 
partment Form 866. As soon as The B. F. Good- 
rich Company received the Commissioner’s first 
ruling that the delivery of tires to The B. F. Good- 
rich Rubber Company bv the manufacturer, under 
the circumstances above outlined, did not constitute 
a taxable transaction, it advised its subsidiary, the 
Pacific Goodrich Rubber Company, of such ruling. 

Consequently, the transaction upon which the 
Revenue Agents are proposing an assessment of 
additional tax under Schedule #1 is a transaction 
which the Deputy Commissioner’s office has hereto- 
fore held to be a non-taxable transaction. 
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The Pacific Goodrich Rubber Company did not 
‘‘attempt in any manner to evade or defeat any tax 
or the payment thereof under Articles IV, V, VI, 
a WI ewnd/or IX.” On the other hand, the 
taxpayer, through its parent company, advised the 
Deputy Commissioner of Internal Revenue just how 
these transactions were being treated and secured 
that officer’s approval of so handling such trans- 
aetion. 

The position of the Internal Revenue Agents that 
the transaction above described was an attempt to 
rescind a completed sale is erroneous. There was 
never any cancellation of charges for tires sold by 
the Pacific Goodrich Rubber Company to The B. F. 
Goodrich Rubber Company and no merchandise was 
returned, so far as the transactions above described 
are concerned, both of which would be necessary in 
order to rescind a sale. 

The taxpayer insists that the transactions above 
described are not taxable under the law and the 
interpretation of said law rehed upon by the tax- 
paver, and that no part of the tax proposed in 
Sehdeule #1 should be assessed. 


Schedule #2. ‘*Sales to Chevrolet Motor Company" 
—$1 060.29 
Statements made in connection with proposed tax 
under Schedule #1 apply generally to the tax pro- 
posed under Schedule #2 and the taxpayer's posi- 
tion with reference to the tax suggested under 
this schedule is the same as under Schedule #1. 


246 The B. F. Goodrich Co. 


The only appreciable difference in the facts govern- 
ing the transaction involved in this schedule is that 
some of the tires borrowed by Pacific Goodrich 
Rubber Company were of the manufacture of The 
B. F. Goodrich Company. 


Schedule #3. ‘‘Credits taken for Borrowed Tires”’ 
— $3,443.30. 

The facts in connection with the transaction in- 
volved under this schedule are the same as under 
Schedule #1 except that Pacific Goodrich Rubber 
Company did not repay The B. F. Goodrich Rubber 
Company for tires borrowed from it by type and 
size, due to the fact that both The B. F. Goodrich 
Rubber Company and Pacific Goodrich Rubber 
Company transferred their assets and were dis- 
solved during 1934, and the only way by which 
Pacific Goodrich Rubber Company could liquidate 
its obligation to The B. F’. Goodrich Rubber Com- 
pany was through the delivery of tires of the same 
value as those previously borrowed, without regard 
to size and type. 

The taxpayer insists that the handling of an iso- 
lated transaction in this manner could in no event 
affect the principle. Neither does it justify the 
assessment of the tax recommended by the Agents 
under this schedule. 


Schedule #4. ‘‘Credit taken on sales made by The 
B. F. Goodrich Rubber Company to Interna- 
tional Goodrich Rubber Company for export’’ 
—$11,305.72. 
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Pacific Goodrich Rubber Company complied with 
the provisions of Treasury Department Decision 
4355 in connection with credits taken by it on met- 
chandise sold mto export through its subsidiary 
selling company. The documents supporting the 
handling of transactions im accordance with ‘reas- 
uary Decision 4355 are on file in the offices of The 
B. F*. Goodrich Company at Akron, Ohio. The Reve- 
nue Agents making the examination were advised 
of this fact prior to the time the examination was 
made and during the examination. Documents sup- 
porting the credits taken under this sehedule are, 
of course, quite numerous and the sending of these 
documents from Akron to Los Angeles would in- 
volve a considerable amount of trouble and expense 
as well as endanger the safety of such records. 
For this reason, the records were not sent to Los 
Angeles. The B. F. Goodrich Company hereby ten- 
ders these records to the Deputy Commissioner or 
any of his agents in its office in Akron, Ohio, or 
if the Commissioner imsists, copies of sueh doeu- 
ments will be filed with the Deputy Commission- 
er’s office. 

The Revenue Agents’ statement that credits tn- 
volved under this sehedule were not taken in ac- 
eordanee with these regulations is mcorrect. 


Schedule #5. ‘*Credits taken on Tire Adjusted’ ’— 
£6,908.88 

The Pacifie Goodrich Rubber Company took 

eredits on tires adjusted under its guaranty on the 
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same basis as did The B. F. Goodrich Company, 
namely, credit was taken for all adjustments made 
under the manufacturer's guaranty, either ex- 
pressed or implied, through the various agents and 
dealers of the manufacturer. In some cases, the 
defective tires were returned to the manufacturer; 
in others, they were not. In all instances, where a 
new tire was given to a customer through a dealer 
or agent of Pacific Goodrich Rubber Company, the 
tire which the agent or dealer gave to the customer 
was one which was furnished to it by the Pacific 
Goodrich Rubber Company, whether such tire was 
furnished for that specific purpose and directly fol- 
lowing the adjustment or at some future time when 
shipment or dehvery of that tire could be more 
conveniently and less expensively made to the 
dealer, and the cost of all adjustments was borne 
by Pacifie Goodrich Rubber Company, the manu- 
facturer habie to the customer for a defective tire. 

The Revenue Agents’ suggestion that The B. F. 
Goodrich Rubber Company, Goodrich Silvertown 
Stores, Inc. (Goodrich Silvertown Ine.), Pacific 
Goodrich Rubber Company, and othe7 subsidiaries 
of The Bb. F. Goodrich Company should all be con- 
sidered as one unit for tax purposes in order to 
allow this credit cannot be insisted upon by the 
taxpaver for such are not the facts. All of these 
corporations were separate entities doing business 
with each other at arm’s length, upon a definite 
contract basis. A further fallacy in this suggestion 
is that in order to accomplish the purpose suggested 
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by the Revenue Agents, dealers would likewise have 
to be considered as a part of the Goodrich wnit 
since a number of adjustments were made by deal- 
ers and since Pacific Goodrich Rubber Company's 
relations, so far as its sales and adjustments were 
concerned, were the same with the companies above 
named as with any other dealers. 


“Brunswick Tires’’ 

Payment of excise tax due on the sale of 835 
brunswick tires to the Cleveland office instead of 
the Los Angeles office, was the result of an error 
and if it is necessary to make any correction with 
reference to the District to which this tax was paid. 
it is suggested that an easier way to make this cor- 
rection would be through an adjustment by the Gov- 
ernment, particularly since the corporation who 
would have to pay any additional tax to Los An- 
geles is the same corporation who would file a claim 
for refund for the erroneous payment in Cleveland. 

The facts set forth herein are supported bv books. 
records and documents at the office of The B. F. 
Goodrich Company, Akron, Ohio. 

The principle involved in connection with the tax 
recommended for assessment under Schedules 1. 2 
and 5 have already been passed vnan by the Deputy 
Commissioner and approved both through his act 
of declining to assess additional tax on recommen- 
dations made by the Internal Revenue Agents and 
by the closing agreement on Form 866. While the 
transaction upon which the Revenue Agents base 
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their recommendations for the assessment of the 
tax under Schedule #3 is not exactly the same as 
those involved as to Schedule #1, the taxpayer in- 
sists the principle is the same and that the prin- 
ciple has been passed upon by the Deputy Commis- 
sioner favorably to the taxpayer. 

The Revenue Agents’ recommendation with refer- 
ence to an assessment of tax proposed under Sched- 
ule #4 is apparently based upon the lack of evi- 
dence required by Treasury Decision 4355 in con- 
nection with export credits. This information is 
available and can be checked in any manner in 
which the Government cares to have it checked. 

In view of the foregoing, the taxpayer respect- 
fully requests that the recommendation set forth in 
the Revenue Agents’ report above referred to be 
disregarded and that no additional tax be assessed 
against The B. FE. Goodrich Company as suecessor 
to Pacific Goodrich Rubber Company on the basis 
outlined in said report. 
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Mr. Jewell: We offer into evidence a copy of 
claim for abatement, filed on May 19, 1936 by Nat 
Rogan, for the Pacific Goodrich Rubber Company, 
Los Angeles, California. 

The Clerk: Government’s Exhibit, 4. 

(The document referred to was received in 
evidence and marked ‘‘Government’s Exhibit 
No. 4.’’) 


GOVERNMENT’S EXHIBIT 4 
CLAIM 


To be filed with the Collector where assessment 
was made or tax paid 
The Collector will indicate in the block below the 

kind of claim filed, and fill in the certificate on the 

reverse side. 

[ ] Refund of tax legally collected. 

f ] Refund of amount paid for stamps unused, or 
used in error or excess. 

[x ] Abatement of tax assessed (not applicable to 
estate or income taxes). 


state of Calif,, 

County of Los Angeles—ss. 

Name of taxpaver ov purchaser of stamps—Collec- 

tor for Paeifie Goodrich Rubber Co. 

Business address—Los Angeles, Calif. 

AE Cdn aos esterase ee ee ee 
The deponent. being duly sworn according to law. 

deposes and says that tis statement ts made on be- 
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half of the taxpayer named, and that the facts given 
below are true and complete: 


1. 
Pay 


Ot 


District in which return Gf any) was filed............. 


Period (if for income tax, make separate form 
for each taxable year) ton —_.......ceeeee , oes 
LOMnae ee , Loe 

Character of assessment or fax222... 23a 
ATWOUNT OF MSsessiicityiss 2 seen ; dates of pay- 
NGI aa. Si aesoke eee 


Date stamps were purchased from the Govern- 


Amount to be refunded —$...0.. ccc 

Amount to be abated (not applicable to income 
or estate taxes )—$41,577.74. 

The time within which this claim may be legally 
filed expires, under Section ............. of the Revenue 
Cig VO. ON... oes 


The deponent verily believes that this claim 


should be allowed for the following reasons: 


Abatement is asked of assessment on my March 


1936 Mise. list, 2018/8, in accordance with Bureau 
instructions. See copy of telegram attached. 


(Signed) NAT ROGAN 
Collector 


Sworn to and subscribed before me this 27 day 


of May, 1936. 


DOROTHY F. HARRIS 
Dep. Coll. 
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[Telegram | 
Postal Telegraph 
Collector Internal Revenue 
LosA May 18, 1936. 


Re assessment page twenty eighteen line eight 
your March nineteen thirty six miscellaneous assess- 
ment list against Pacific Goodrich Rubber Co Los 
Angeles Suggest you file Collectors abatement claim 
since assessment should have been against B F 
Goodrich Company Akron Olio and amount. rec- 
ommended also appears excessive 

BLISS 
Deputy 
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Mr. Jewell: With the Court’s permission, I would 
hke to confer with counsel. 

The Court: Very well. 

(Conference between counsel. ) 

Mr. Jewell: Reference is made to Paragraph 
(6)a of the stipulation on file herein. I believe it 
will be stipulated that that paragraph will be cor- 
rected to eliminate the statement there that the 
principal of the tax was assessed, and will be made 
to read so that the principal and interest were de- 
manded, not assessed, of the Pacific Goodrich Com- 
pany on the date—I believe April 10, 1934—and 
that the principal of that additional tax was never 
assessed but that the interest was assessed on June 
9, 1934. 

Mr. Leslie: Mr. Jewell, would you modify your 
stipulation by saying, ‘‘not formally assessed’’— 
Otherwise I have no objection. 

Myr. Jewell: That it was not formally assessed. 

The Court: That is the principal 

Mr. Jewell: That is the principal; thereby mean- 
ing that, the amount was not shown as due on the 
assessment roll when the assessment roll was signed 
by the Commissioner of Internal Revenue. 

The Defendant rests. 


Mr. Blanche: If the Court please, I believe that 
we may have a stipulation from counsel for the 
Government to the effect that the materiality and 
the relevancy of the exhibits introduced by the Gov- 
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ernment, not as to the competency, may be raised 
at any time. 

Mr. Jewell: So stipulated. 

My. Blanche: Prior to the submission and filing 
of the brief. 

The Court: So understood. 

Mr. Blanche: With the consent of the counsel 
for the Government, I would like to make a few 
typographical corrections in the amended petition. 
The various amounts were discovered only after the 
first amended petition was filed. 

On page 6, paragraph 7, line 25, the date should 
be ‘April 18”’ in heu of ‘‘April 17.” 

The next correction appears on line 1, of page 7, 
of paragraph XIV, and it is the same correction 
as noted before, namely, that ‘‘April 17” is cor- 
rected to read ‘‘ April 18.”’ 

The Court: Gentlemen, the date as shown on the 
photostatie copy of the claim and is annexed to the 
first amended petition on page 8 thereof, are those 
dates to remain the same—Under statement ‘‘H’’, 
arabie eight 

Mr. Leshe: That is on the claim, your Honor—I 
am sorry; I don’t follow you. 

(The document referred to was passed to coun- 
sel.) 

My. Leshe: This date should be ‘‘April 18,’’ is 
that the point 

The Court: Yes. 

Mr. Leshe: That is correct, your Honor. That 
should be changed to ‘‘April 18.” 


us. United States of America 259 


The Court: Then the record shows that the change 
should be made on the claim which appears an- 
nexed to page 8 of the first amended petition to 
‘‘April 18’’ instead of ‘‘ April 17°’—I suppose that 
will be true wherever the date ‘‘April 17”? appears. 

Mr. Leshe: I was about to suggest, vour Honor, 
that we stipulate that where the date “‘April 17”’ 
appears it should be ‘‘ April 18.”’ 

The Court: Is that stipulated, Mr. Jewell—— 

Mr. Jewell: So stipulated. 

The Court: Are there any dates to be supplied in 
paragraph IX, page 9, beginning at line 5: ‘‘ That, 
Diam on or About April * * *”* 

Mr. Blanche: (Interrupting): Yes, your Honor. 
That is April 10, That appears throughout the peti- 
tion. We suggest a stipulation to the effect that 
‘April 10’* in each case be deemed to be the date. 

Mr. Jewell: So stipulated. [14] 

Mr. Blanche: The next correction would be page 
12, paragraph XI, line 14, the figures ‘‘784,177”’ 
should be ‘‘782,474,’’ for the reason that while a 
tax was paid on 784,177, the records of the com- 
pany did not demonstrate that there was more than 
782,474 pounds of the tire fabric thread and other 
materials on hand and which were consumed in 
the making of tires between August 1, 1933 and 
January 5, 1934. 

The Court: That corrected figure then is 782,- 
474--- 

Mr. Leshe: Correct. 
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Mr. Blanche: Yes, your Honor. 

The Court: Of course, the Government does not 
object to that. It is a lesser amount. 

Mr. Jewell: I will so stipulate. I have examined 
the records, your Honor. 

Mr. Blanche: The next correction appears on 
page 138, line 7; the figures ‘*757,260’’ should be 
‘*705,806.’’ 

The next correction is on line 8, page 13, para- 
graph XII, the figure ‘‘784,177’’ should be ‘‘782- 
474,”’ 

The next correction appearing on the same page 
but in paragraph XITTI, the figure ‘‘757,260’’ should 
be changed to ‘‘705,806.’’ 

The Court: Shouldn’t that correction on line 8 of 
paragraph XII, read ‘*782,477’’ or ‘‘474”’ 

Mr. Blanche: 474. 

The next correction occurs on page 14, paragraph 
XII, line 6; the figure ‘‘757,260”’ again becoming 
‘*705,806.”’ 

The Court: Paragraph XIJI——[15] 

Mi. Blanche: Paragraph XIII, on page 14; yes, 
your Honor. 

I believe your Honor has noted that on line 18, 
paragraph XIV, of page 14, ‘‘April 17’’ becomes 
sosgpie 1S5 

Tie Coumt:) Yes: 

Mr. Blanche: With those typographical amend- 
ments, the Plaintiff rests. 
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Mr. Jewell: I would like the Court’s permission 
to confer with counsel for the Plaintiff. 

The Court: Very well. 

(Conference between counsel.) 

Mr. Blanche: Counsel for the Government, if the 
Court please, and counsel for the Plaintiff have 
suggested, subject to the Court’s wishes, that coun- 
sel for the Plaintiff may have 20 days within which 
to file an opening brief. 

I might suggest that, the 20 days might start to 
run from Monday next, for the reason that the brief 
will be largely prepared in Akron, and the time of 
transmittal occasioned thereby will give us a little 
longer time. 

The Court: So ordered. Twenty days from Mon- 
day—that is Lincoln’s birthday—20 days from eb- 
ruary 13th. 

Mr. Blanche: Very well, your Honor. 

And also it has been suggested that the Govern- 
ment have likewise 20 days and Plaintiff have a 
further 10 days. 

We offer that stipulation. 

The Court: So ordered. [16] 

Upon the filing of the last brief, pursuant to rule, 
the cause will stand submitted for decision. 

The record should show that the Court has indi- 
cated on the original files the first amended petition 
certain pencil notations in accordance with the sug- 
gested corrections, and if it is satisfactory the cor- 
rections may be made by the Clerk on the original 
file. 
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Mr. Blanche: So stipulated, your Honor. 
Mr. Jewell: So stipulated. 

The Court: Is that all, Mr. Hansen—— 
The Clerk: Yes, your Honor. 


(Whereupon, at 10:40 o’clock a.m., February 10, 
1940, the above-entitled matter stood submitted.) 


State of California, 
County of Los Angeles—ss. 


I, A. Wahlberg, an official reporter of the District 
Court of the United States in and for the Southern 
District of California, Central Division, do hereby 
certify that the foregoing pages 1 to 17, both in- 
clusive, comprise a duplicate copy of the original 
full, true and correct transcript of the testimony 
taken and proceedings had on the 10th day of Feb- 
ruary, 1940, in the hearing of the case of the B. F. 
Goodrich Company, a corporation, plaintiff, v. 
United States of America, defendant, No. 8138-M 
Civil, and that said transcript contained on said 
pages comprises all of the statements of counsel and 
of the court and ruling of the court made during 
the progress of said hearing on said day; and that 
the original of said transcript was delivered on 
February 20, 1940, to the Honorable Paul J. Me- 
Cormick, the Judge before whom the aforemen- 
tioned hearing was had. 


Dated: this 29th day of January, 1942. 


A. WAHLBERG 
Official Reporter 


[Endorsed]: Filed Jan. 29, 1942. 
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[Title of District Court and Cause. ] 
DEFENDANT’S REPLY BRIEF 


* * * * * % * 
{if. 
* * * *% * * *% 


‘*Plaintiff’s only offer of proof consists of the 
statement of one of its officers (submitted in stipu- 
lation form). The Government objects to the mate- 
riahity of these statements on the ground that they 
are not the best evidence to show that the tax was 
not passed; that the best evidence consists of the 
books and records of sales of plaimtiff'’s predeces- 


sor.’’ 
” * * * *% * + 


[Endorsed]: No. 10035. United States Circuit 
Court of Appeals for the Ninth Cirenit. The B. F. 
Goodrich Company, a corporation, Appellant, vs. 
United States of America, Appellee. Transcript of 
Record. Upon Appeal from the District Court of 
the United States for the Southern District of 
California, Central Division. 

Filed January 30, 1942. 

PAUL P? OBRLES 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Cireuit. 
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In the Circuit Court of Appeals for the Ninth 
Cireuit 
No. 10035 


THE B. F. GOODRICH COMPANY, a corpora- 
tion, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Respondent. 


STATEMENT OF POINTS TO BE RELIED 
UPON AND DESIGNATION OF THE 
PARTS OF THE RECORD TO BE 
PRINTED. 


Comes now The B. F. Goodrich Company, a cor- 
poration, the appellant in the above entitled cause, 
and states that the points upon which it intends to 
rely in this court in this case are the following: 


ile 


The court erred in denying plaintiff’s motion to 
reopen case to admit further proof (record on ap- 
Peale aso) 


IT. 


The court erred in that it abused its discretion 
in denying plaintiff’s motion to reopen case to ad- 
mit further proof (record on appeal, p. 83). 
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eT. 

The court erred in sustaining defendant’s objec- 
tion to the following stipulated testimony of the 
witness George Hubbell, as set forth on pages 4, 5, 
9 and 10 of the stipulation of facts (vecord on ap- 
peal, pp. 59, 60, 64, 65) : 

‘That the books and records of said Pacific 
Goodrich Rubber Company * * * were and are 
kept under the supervision and control of the 
said George Hubbell, his duties being, among 
others, to keep said books and records; that he, 
the said George Hubbell is familiar with and 
knows the prices at which tires were sold by 
Pacific Goodrich Rubber Company at, all the 
times mentioned in said First Amended Peti- 
tion herein and is familiar with and knows 
whether or not there was included in the price 
of the tires sold by Pacific Goodrich Rubber 
Company during the period from August 1, 
1933 to the 5th day of January, 1934, any 
amount to cover any excise tax on the proc- 
essed cotton contained in the tires manufac- 
tured and sold by Pacific Goodrich Rubber 
Company during said period, and is familiar 
and knows whether the prices at which Pacific 
Goodrich Rubber Company sold tires during 
said period containing processed cotton on 
which a tax was payable under Section 16 of 
the Agricultural Adjustment, Act were any 
greater than the prices at which during said 
period Pacific Goodrich Rubber Company sold 
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tires containing processed cotton on which a 
tax was payable under Section 9-a of the Agri- 
cultural Adjustment Act, * * * 

* * * 

“* * * and that, Pacific Goodrich Rubber Com- 
pany did not inelude nor did it intend to in- 
clude in the price of tires sold during the pe- 
riod from August 1, 1933 to the 5th day of 
January, 1934, any amount to cover any excise 
tax on the processed cotton contained in the 
tires manufactured and sold during said _ pe- 
riod; and that the prices at which Pacific Good- 
rich Rubber Company sold said tires during 
said period, containmg processed cotton on 
which a tax was payable under Section 16 of 
the Agricultural Adjustment Act, were no 
greater than the prices at which during said 
period it sold tires containing processed cotton 
on which a tax was payable under Section 9-a 
of the Agricultural Adjustment, Act, * * *” 


Defendant’s objection, made on page 14 of de- 
fendant’s reply brief, the original of which is in- 
eluded in the record on appeal, reads as follows: 

‘*Plaintiff’s only offer of proof consists of 
the statement of one of its officers (submitted 
in stipulation form). The Government objects 
to the materiality of these statements on the 
ground that they are not the best evidence to 
show that, the tax was not passed; that the best 
evidence consists of the books and records of 
sales of plaintiff’s predecessor.’’ 
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The court’s ruling, appearing on pages 11 and 12 
of the conclusions of the court on the merits of the 
action (record on appeal, pp. 78, 79), reads as fol- 
lows: 

‘““The burden of proving its right to refund 
rests throughout the action upon the plaintiff 
corporation and this burden is not sustained 
unless satisfactory evidence preponderates in 
plaintiff’s favor, particularly that there has 
been no inclusion or collection by Pacific Good- 
rich Rubber Company of the tax mn the price of 
the tires which have been sold by Pacific Good- 
rich Rubber Company. Substantially the only 
evidence produced upon this vital point 1s mm 
the form of a stipulation entered into by Gov- 
ernment counsel with the reservation ag to its 
sufficiency, that the eashier and auditor of the 
taxpayer corporation would if called as a wit- 
ness testify that he supervised, controlled and 
kept the books and records of the Pacific Good- 
rich Rubber Company at all times pertinent to 
this action and that he is familiar with and 
knows the prices at which tires were sold by the 
taxpayer at all applicable times; that he knows 
that during the period from August 1, 1933, to 
January 5, 1934, the taxpaver did not melnde 
or intend to include in the price of tives sold 
during such period any amount to cover any 
excise tax on the processed cotton contamed in 
the tires manufactured and sold durneg such 
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period; that the prices at which the taxpayer 
sold tires during such period were no greater 
on tires containing processed cotton on which a 
tax was payable under Section 16 of the Agri- 
cultural Adjustment Act than the prices at 
which during such period it sold tires contain- 
ing processed cotton on which a tax was pay- 
able under Section 9 of the Triple A. No books 
of account or sales records were produced and 
no explanation for their nonproduction was 
made at the hearing, 
objected to the sufficiency of the proof that was 
offered on this crucial factual issue. We are not 
satisfied that the required burden of the non- 
passage of the tax to vendees of the taxpayer 
has been sustained.’’ 


although the Government 


In the trial of this action counsel for plaintiff and 


defendant stipulated as follows (veporter’s tran- 
script, pp. 5-7, a certified copy of which is meluded 


in the record on appeal): 


‘Mi. Blanehe: If it please the Court, at this 
time I propose to offer a stipulation of facets in 
this matter which has been signed by counsel 
for the Government and connsel for the peti- 
tioner, the plaintiff. 

“Ry stipulation of eounsel for the Govern- 
ment, there will be no question of a foundation 
raised. However, there may be raised, either at 
this time, or at the time of the filing of the 
brief, a question regarding, or questions regard- 
ing. the materiality of the facts stipulated to, 


us. United States of America 269 


the relevancy of the facts stipulated to and of 
the sufficiency of the proof made. 

“We appreciate that the latter may always 
be raised, but in order that there be no misun- 
derstanding we make that statement. 

“The latter sufficiency of the proof made par- 
ticularly pertains to the question of whether the 
tax was passed on to the consumer or whether 
the tax was subsequently billed by the consumer 
after the tax was assessed and levied. 

“Tt is our contention, of course, that imas- 
much as the tax was not levied until some four 
months after the return, we were not apprised 
of it, we did not inelude it in the price of the 
commodity, and there is a statement to the 
effect that 1t was not covered with subsequent 
billing. 

“This stipulation, if the Court please, takes 
two forms. The first form is a stipulation as to 
ultimate facts, these having to do with items 
that are not denied in the first amended peti- 
tion. The second takes the form that if two 
particular witnesses were called they would tes- 
tify as set forth in the stipulation. 

“Ts that a correct statement, Mr. Jewell—— 

emir. Jewell: ‘That is a correct statement. 

“The Court: I suppose that the stipulation 
that they would so testify is also made subject 
to the materiality and relevancy of that evi- 
dence. 

“Mr. Blanehe: Yes, vour Honor.” 
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IV. 

The court erred in that it wholly failed and re- 
fused to make a finding upon the material issue of 
fact as to whether or not the right to the refund of 
the manufacturer’s excise tax and the interest 
thereon songht to be recovered in this action was 
at any time acquired by plaintiff from the Pacific 
Goodrich Rubber Company. 


We 

The court erred in that it wholly failed and re- 
fused to make a finding upon the material issue of 
fact as to whether or not the right to the refund of 
the manufacturer’s excise tax and the interest 
thereon songht to be recovered in this action was 
assigned, transferred and delivered by the Pacific 
Goodrich Rubber Company to the plaintiff on or 
about June 30, 1934, in anticipation of the imme- 
diate dissolution of the Pacific Goodrich Rubber 
Company and as a distribution in kind of all of the 
assets of that company to plaintiff as its sole stocl- 
holder. 

NAL, 

The court erred mm that it wholly failed and re- 
fused to make a finding upon the material issue of 
fact as to whether or not the right to the refund 
of the manufacturer’s excise tax and the interest 
thereon sought to be recovered in this action, if not 
acquired by plaintiff as provided in paragraph V, 
supra, or in paragraph VIT, infra, passed to plain- 
tiff as the sole stockholder of the Pacific Goodrich 
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Rubber Company upon the dissolution of that com- 
pany on or about December 21, 1934. 


VIL. 

The court erred in that it wholly failed and re- 
fused to make a finding upon the material issue 
of fact as to whether or not the right to the refund 
of the manufacturer’s excise tax and the interest 
thereon sought to be recovered in this action, if not 
acquired by plaintiff as provided in patagraph V 
or VI, supra, was assigned, transferred and deliv- 
ered by the Pacific Goodrich Rubber Company to 
the plaintiff on or about August 14, 1935, as a dis- 
tribution im kind of all the assets of the Pacific 
Goodrich Rubber Company to plaintiff as its sole 
stockholder pursuant to the dissoluition of said com- 
pany on or about December 21, 1934. 


Wael: 

The court erred in failmeg and refusing to find 
the following facts for the reason that such facts 
are ultimate facts supported by competent evidence 
and there is no finding of fact to the contrary and 
a total absence of any evidence, competent or other- 
wise, to support a contrary finding. 

That at the close of business on June 30, 1934, the 
officers of the predecessor in interest of the plaim- 
tiff. the Pacific Goodrich Rubber Company, im an- 
ticipation of immediate dissolution of that company, 
transferred and delivered over to the plamtiff pos- 
session and control of all of the property and assets 
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of the Pacific Goodrich Rubber Company, including 
the mght to the refund of the manufacturer’s excise 
tax and the interest thereon sought to be recovered 
in this action, as a distribution in kind of all of the 
assets of that company to the plaintiff as its sole 
stockholder. That as evidence of said distribution m 
kind the Pacific Goodrich Rubber Company on said 
30th day of June, 1934, executed a written assign- 
ment by the terms of which it assigned, transferred 
and set over to the plaintiff all rights, claims and 
choses in action of every nature and description 
which said Pacific Goodrich Rubber Company then 
had or would have against any and all persons, fizms 
or corporations. That a true copy of said written 
assignment is set forth at lines 1-28, inclusive, 
page 3, of the first amended petition of the plaintiff 
herein. That the aforesaid action of the officers of 
the Pacific Goodrich Rubber Company in making 
said distribution in kind of all of the assets of that 
company to the plaintiff, in anticipation of the im- 
mediate dissolution of said company, was ratified 
and approved, and the dissolution of said company 
authorized by the Board of Directors and by the 
stockholders of said company on July 6, 1934. That 
thereafter, to wit, on August 24, 1934, the execution 
and delivery to the plaintiff of the aforementioned 
written assignment of June 30, 1934, was ratified 
and approved by the Board of Directors of the 
Pacific Goodrich Rubber Company. That following 
the dissolution of said Paeifie Goodrich Rubber 
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Company on or about December 21, 1934, said com- 
pany, on August 14, 1935, executed a further written 
assignment as a supplement to the aforementioned 
assignment of June 30, 1934, by the terms of which 
supplemental assignment said company assigned and 
transferred to the plaintiff all claims, demands, 
choses in action or causes of action of whatsoever 
kind or nature which it had or might later have 
against all persons whomsoever including in- par- 
ticular its claim for refund of the mannfacturer’s 
excise tax and the interest thereon sought to be re- 
covered in this action. That a true copy of said 
written assignment of August 14, 1935, is set forth 
at line 7, page 4, to ine 11, page 5, inclusive, of the 
first amended petition of the plaintiff herein. 


IX. 

The conrt erred in that it failed and refused to 
make a finding upon the material issue of fact as to 
whether or not the Pacific Goodreih Rubber Com- 
pany included or intended to melude in the price 
of the tires sold by it during the period from 
August 1, 1933, through January 5, 1934, anv amount 
to cover any excise tax on the processed cotton con- 
tained therein. 

Xe. 

The court erred in failing and refitsing to find the 
following facts for the reason that such facts are 
ultimate facts supported by competent evidence and 
there is no finding of fact to the eontrary and a 
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total absence of any evidence, competent or other- 
wise, to support a contrary finding: 

That Pacific Goodrich Rubber Company did 
not include nor did it intend to include in the 
price of the tires sold by it during the period 
from August 1, 1933, through January 5, 1934, 
any amount to cover any excise tax on the pro- 
cessed cotton contained therein. 


XI. 

The court erred in that it failed and refused to 
make a finding upon the material issue of fact as 
to whether or not during the period from August 1, 
1933, to April 10, 1934, the prices at which the 
Pacific Goodrich Rubber Company sold tires con- 
taining processed cotton on which a tax was paid 
under Section 16 of the Agricultural Adjustment 
Act were no greater than the prices at which during 
said period it sold tires containing processed cotton 
on which a tax was paid under Section 9(a) of said 
Act. 

XII. 

The court erred in failing and refusing to find 
the following facts for the reason that such facts 
are ultimate facts supported by competent evidence 
and there is no finding of fact to the contrary and 
a total absence of any evidence, competent or other- 
wise, to support a contrary finding: 

That during the period from Auegnst 1, 1933, 
to April 10, 1934, the prices at which the Pacific 
Goodrich Rubber Company sold tires contain- 
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ing precessed cotten on which a tax was jraid 
under Section 16 ef the Agricultural Adjust- 
Innit Aci were no greater than the prices at 
which during said perted 17 sold Tires eoutain- 
ing precessed cotton on which a tax was paid 
under Sectien 91a) of said Act. 


ATIL 

The Guurt erred im making and entering its fel- 
lwerime quoted curclusian of law No. V (record on 
appeal. p. 120). for the reason that said cmelusinn 
ef law is oontrary toe law. is nw supperted br the 
facts Feud and w dhe extent that 1t may be deemed 
to be a indime of fact. u is met supported br the 
evident: im thar all of the evidence. which was 
both competent and sufficient. was te the contrary. 
and fer the further reason ‘Cat said cenelusien af 
law is ireconcilably inconsistent t the extent thar 
the pour? eonelodes that the recht to the refund af 
the tax witeh is senghr te he recovered in this action 
Was vested in the plaintiff bv reason af the nwo wmt- 
fem Sssiemaments of Janne 3), 1924. and Aweust 14. 
1635. amd at the same time concludes that said 
assignments 7 the extent that they constituted a-- 
Sienments pf a claim acains: the United Stares were 
abesiarels anil sod void ab with onder rhe non 
stems oF Sec. 3477 of the Revise Statutes: 

“That the right te the refund of the tay 
whieh ss sought te be reervered in this actinn 
Was mot arquired br the wlaimtif’ br reasom «7 
its awmership of all nf the steek of the Pacifie 
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Goodrich Rubber Company or by the dissolu- 
tion of that company or by the distribution in 
kind by said company of all of its assets to 
plaintiff, but vested in plaintiff by reason of the 
two written assignments executed by the Pacific 
Goodrich Rubber Company in favor of the 
plaintiff on June 30, 1934, and August 14, 1935, 
respectively. That said assignments to the ex- 
tent that they constituted assignments of a 
claim against the United States were absolutely 
null and void ab initio under the provisions of 
See. 3477 of the Revised Statutes and the plain- 
tiff accordingly acquired no rights thereunder 
to the refund of the tax herein sought to be re- 
covered. That the plaintiff also acquired no 
right to the refund of the tax herein sought to 
be recovered by reason of its ownership of all 
of the stock of the Pacific Goodrich Rubber 
Company or by dissolution of that company or 
by the distribution in kind by said company of 
all of its assets to the plaintiff.”’ 


XIV. 


The court erred in making and entering its fol- 


lowing quoted conclusion of law No. VI (record on 


appeal, p. 121), for the reason that said conclusion 


of law is contrary to law, 1s not supported by the 
facts found and to the extent that it may be deemed 
to be a finding of fact, it is not supported by the 
evidence in that all of the evidence, which was both 


competent and sufficient, was to the contrary: 
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“That under See, 621 (d) of the Revenue Act 
of 1932 only ‘the person who paid the tax’ can 
establish the facts required by that section to 
be established as a condition to the allowance 
of a refund of such taxes under Sec. 3220 of 
the Revised Statutes. That the plaintiff is not 
‘the person who paid the tax’ within the mean- 
ing of that phrase ag used in Sec. 621 (d) of 
the Revenue Act of 1932.” 


XV. 

The court erred in making and entering its fol- 
lowmeg quoted conelusion of law No. VIT (vecord 
on appeal, p. 121), for the reason that said coneclu- 
sion of law is contrary to law, is not supported by 
the facts found and to the extent that it may be 
deemed to be a finding of fact, it is not supported 
by the evidence in that all of the evidence, which 
was both competent and sufficient, was to the con- 
trary: 

“That plaintiff failed to establish that the 
tax, the refund of which is sought by this 
action, was not passed on to the vendees or 
purchasers of the Pacifie Goodrich Rubber Com- 
pany within the requirements of Sec. 621 (d) 
of the Revenue Act of 1932.”’ 


AV I. 
That the court erred in rendering judgement for 
the defendant, the respondent herein (record on 
appeal, p. 122). 
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XVI. 

That the judgment is contrary to law. 

Appellant further states that the whole of the 
record on appeal, as certified by the clerk of the 
District Court and filed herein, including the re- 
porters transcript, original papers and exhibits, is 
deemed necessary to be printed for the consideration 
of the points set forth above. 


Dated, this 30 day of January, 1942. 
NEWLIN & ASHBURN 
RAY J. COLEMAN 
Counsel for appellant, The 
B. F. Goodrich Company 


[Endorsed]: Filed Jan. 31, 1942. Paul P. 
O’Brien, Clerk. 


Received copy of the within Statement of Points 
to be relied upon and designation of the parts of the 
record to be printed, this 30 day of January, 1942. 

WILLIAM FLEET PALMER 
United States Attorney 
By ARMOND MONROE JEWELL 
Attorneys for Respondent. 
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[Title of Cireuit Court of Appeals and Cause. ] 


AMENDED DESIGNATION OF THE PARTS 
UF THE BECORD TO BE PRINTED. 


Comes now The B. F. Goodrich Company, a cor- 
poration, the appellant in the above entitled cause, 
and amends its designation of the parts of the rec- 
ord to be printed as follows: 


It is deemed necessary by appellant for the con- 
sideration of the points set forth in its statement of 
points filed herein, that there be printed the whole 
of the record on appeal, as certified by the Clerk of 
the District Court and filed herein (including the 
reporter's transeript and exhibits), but excluding 
the brief of plaintiff and plaintiff's reply brief filed 
in the lower court and also all of the defendant's 
reply brief filed in the lower court. except for the 
following quoted paragraph appearing in the next 
to the last paragraph of Point III of said defend- 
ant’s reply brief: 


‘Plaintiff's only offer of proof consists of 
the statement of one of its officers (submitted 
in stipulation form). The Government objects 
to the materiality of these statements on the 
ground that they are not the best evidence to 
show that the tax was not passed: that the best 
evidence consists of the books and records of 
sales of plaintiff’s predecessor. ’’ 
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Dated this 26th day of February, 1942. 


NEWLIN & ASHBURN 


RAY J. COLEMAN 
Counsel for Appellant. The 
B. F. Goodrich Company 


[Endorsed]: Filed Feb. 27, 1942. Paul P. 
O'Brien. Clerk. 
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No. 10035. 


IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


THE B. F. Gooprich Company, a corporation, 


Appellant, 
US. 


UNITED STATES OF AMERICA, 


Appellee. 


APPELLANT’S OPENING BRIEF. 


Statement of Facts.’ 


This is an appeal from a judgment of the United States 
District Court, in and for the Southern District of Cali- 
fornia, Central Division, in favor of defendant-appellee 
upon a suit for recovery of additional manufacturer's 
excise tax assessed against and paid by appellant’s prede- 


cessor in interest. Pacific Goodrich Rubber Company. 


JAI italics ours unless otherwise noted. 


a 
Jurisdictional Facts. 


Appellant, plaintiff below, is a corporation organized 
and existing under and by virtue of the laws of the State 
of New York and qualified to do business in the State of 
California. It filed its initial complaint in this cause in 
the United States District Court on October Ist, 1937, 
and, pursuant to stipulation and order of court [Tr. pp. 
78-79], filed an amended complaint on February 5, 1940. 
The action was brought against the United States as de- 
fendant for the reason that John P. Carter, the Collector 
of Internal Revenue at Los Angeles, California, to whom 
the additional manufacturer’s excise tax had been paid 
and for the recovery of which this action was brought, 
had died prior to the commencement of the action and 
on or about April 24, 1935 [Tr. p. 2, p. 50, p. 80, p. 142]. 
The action was one arising under the laws of the United 
States providing for internal revenue, particularly under 
Section 602 of the Revenue Act of 1932 (Act June 6, 
1932, Ch. 209; 47 Stat. 261, 26 U. S.C. A> S340a: 
modified by Act of May 12, 1933, Ch. 25, Section 9(a) ; 
48 Stat. 35 (7 U.S. C. A. §609) and was for the recovery 
of manufacturer’s excise tax on rubber tires erroneously 
and illegally collected by defendant [Tr. p. 6, p. 57, p. 89, 
pp. 141-142]. Jurisdiction of the cause was vested in the 
United States District Court under Judicial Code Section 
24, subdivisions 5 and 20 (28 U. S. C. A. §41 (5) and 
(20) ) and in this court on appeal under Judicial Code Sec- 
tions 128 and 129 (28 U. 5) © Aa 88225 andaZZ aye 


= 3S 
Statement of the Case. 


The action was tried in the court below upon a stipula- 
tion of facts and no dispute exists between the parties 
thereon. The Pacific Goodrich Rubber Company, incor- 
porated under the laws of the State of Delaware in 1927, 
was formally dissolved on December 21, 1934 [Tr. p. 81, 
p. 141, pp. 233-235]; that corporation was at all times 
prior to its dissolution the wholly owned subsidiary of 
appellant, The B. F. Goodrich Company, which held 100% 
of its stock | Tr. p. 82, pp. 142-143]. As a manufacturer 
and seller of tires, Pacific Goodrich Rubber Company 
(referred to for brevity as the “Pacific Company”) was 
required to and did pay a manufacturer's excise tax under 
Section 602 of the 1932 Revenue Act at the rate of 2% 
cents per pound of total weight of tires sold;* returns were 
made and the tax paid monthly in accordance with the 


provisions of the Act (Sec. 626; 26 U.S. C. A. §3448). 
On May 12, 1933, the ill-fated Agricultural Adjustment 


Act was passed and pursuant to Section 16(a) thereof 
(cmmlay 12, 1933, Ch. 25, Title I, $16; 48 Stat. 40; 
7 U.S. C. A. §616) Pacific Company, plaintiff's predeces- 
sor in interest, was required to pay a tax upon the sale or 
disposition of any article processed wholly or in chief 
value from cotton which it had on hand on August 1. 
1933 (the date the processing tax on cotton went into 


effect by proclamation of the Secretary of Agriculture), 


1For the convenience of the court the particular statutes with which 
this appeal is concerned are set forth in the appendix to this brief in the 
order in which they are referred to herein. 


Ss 


in an amount equivalent to the tax which would have been 
paid on said cotton had it actually been processed after 
August 1, 1933, 1. e., $0.044184 per pound or approxi- 
mately 414 cents per pound. [Finding VIII, Tr. p. 143]. 
At that time, to wit, August 1, 1933, Pacific Company 
held for sale or other disposition articles processed wholly 
or in chief value from cotton, which articles, consisting of 
tires, fabrics, threads and other materials, had a total con- 
tent of 782,474 pounds of processed cotton. Accordingly 
Pacific Company pursuant to Section 16 of the Agricul- 
tural Adjustment Act prepared and filed with John P. 
Carter, now deceased, the then Collector of Internal 
Revenue for the Sixth District of California, its return 
reporting the sale or other disposition of said processed 
cotton of 782,474 pounds weight and paid the Collector a 
tax thereon in the total sum of $34,648.08, computed at 
the rate of $0.044184 per pound. No portion of this tax 
has at any time been refunded or credited to Pacific Com- 
pany or to appellant, it successor in interest [Finding IX, 
Tr. pp. 143-144]. 


During the period from August 1, 1933, through Janu- 
ary 5, 1934, Pacific Company manufactured and sold tires 
which contained 705,806 pounds of the aforementioned 
782,474 pounds of processed cotton which were in the 
company’s inventory on August 1, 1933, and upon which 
the aforementioned Agricultural Adjustment Act tax had 
been paid. The balance of the processed cotton was uti- 
lized in rubber products other than tires or wasted | Find- 
ing X, Tr. pp. 144-145]. 

In computing the manufacturer’s excise tax imposed 
under Section 602 of the 1932 Revenue Act at the rate 
of 21%4 cents per pound of tires sold, Pacific Company 
deducted from the weight of these tires the 705,806 
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pounds of processed cotton contained therein on which it 
had paid the Agricultural Adjustment Act tax | inding 
XI, Tr. pp. 145-146]. The authority for so doing the 
Pacific Company found in Section 9a of the Agricultural 
Adjustment Act (7 U.S. C. A. §609a) which provided as 
follows: 
“Provided, That upon any article upon which a manu- 
facturers’ sales tax is levied under the authority of 
chapter 20 of Title 26 and which manufacturers’ sales 
tax is computed on the basis of weight, such manu- 
facturers’ sales tax shall be computed on the basis of 
the weight of said finished article less the weight of 
the processed cotton contained there on which a 
processing tax has been paid." 


This computation of the manufacturer’s excise tax, 
wherein deduction was taken for the weight of processed 
cotton on which a tax had been paid under Section 16 of 
the Agricultural Adjustment Act, was disallowed by the 
Collector and on April 10, 1934, demand was made for 
additional manufacturer’s excise tax in the amount of 
$15,880.64 together with interest thereon in the sum of 
$569.74 representing a tax of 214 cents per pound on the 
said 705,806 pounds of processed cotton contained in the 
tires which had been sold. These amounts were paid by 
Pacific Company under written protest in order to avoid 
further penalties and interest [Finding XJT. Tr. pp. 146- 
147]. 


Thereafter and on August 31, 1935, appellant and 
Pacific Company each filed with Nat Rogan, the then Col- 
lector of Internal Revenue for the Sixth District of Cali- 


The trial court affirmed the right of the Pacific Company to have taken 
this deduction in computing its manufacturer’s excise tax. [Conclusion of 
awl, ir. p. 153.] 


— 


fornia. claims for refund of this additional manufacturer’s 
excise tax and interest thereon, in the aggregate sum of 
$16,450.39, urging therein that the above-quoted provision 
of Section 9a of the Agricultural Adjustment Act per- 
mitting the deduction had application not alone to the so- 
called “processing tax’”’ levied by Section 9a of the Act 
but to the equivalent and counter-part tax levied under 
Section 16 of the Act, the so-called ‘‘floor-stocks” tax. In 
the claim for refund filed by appellant it alleged its right 
to receive the refund by reason of an assignment made 
to it by the Pacific Company to which we will refer here- 
inafter [Finding XVIII, Tr. pp. 148-149; Exhibits D 
and F, Tr. pp. 199-202 and pp. 209-214]. Later, on April 
21, 1936, appellant and Pacific Company filed amended 
claims for refund urging the same ground but affhirma- 
tively alleging that the taxpayer did not include the tax, 
the refund of which was claimed, in the price of the 
articles on which the tax was imposed nor did it collect 
it from the persons to whom the articles were sold 
[Finding XIX, Tr. p. 149; Exhibits E and G, Tr. pp. 
204-208 and pp. 215-220]. 


These claims for refund were rejected by the Commis- 
sioner of Internal Revenue on May 22, 1936, the appel- 
lant’s claims upon the ground that Pacific Goodrich Rub- 
ber Company had claimed a refund of the same taxes and 
that appellant’s claims were therefore duplicate claims 
[Exhibit H-1, Tr. pp. 221-222], and the claims of Pacific 
Company upon the ground that in the opinion of the 


Commissioner the proper interpretation of Section 9a of 


soll 


the Agricultural Adjustment Act did not entitle the com- 
pany to a credit for floor stocks tax paid under Section 16 
of the Act [Finding XX, Tr. pp. 149-150; Exhibit H-2, 
Tr. pp. 223-224]." The instant action to recover this addi- 
tional manufacturer’s excise tax was commenced by appel- 


Femmome@ctober 1, 1937 | Tr. p. 25). 


One other matter of factual background deserves to be 
noted, constituting as it does one of the two grounds for 
the trial court’s adverse decision. As mentioned above 
Pacific Goodrich Rubber Company was formally dissolved 
ommelccember 21, 1934 [Finding 1, Tr. p. 141; Exhibit J, 
Tr. pp. 234-235]. Prior to its dissolution it transferred 
all its assets, including ‘all rights, claims and choses in 
action” which it then had or might thereafter acquire, to 
its parent company and sole stockholder, the appellant 
herein. This transfer was evidenced by an assignment 
made on June 30, 1934 [Finding XVI, Tr. p. 148: Ex- 
hibit A, Tr. pp. 191-193]. and on July 6. 1934, the board 
of directors and the stockholders of Pacific Goodrich Rub- 
ber Company severally ratified and confirmed the assign- 
ment and transfer to appellant of all of the assets of 
Pacific Company “as a distribution in kind to the stock- 
holders” [Findings XII and XIV, Tr. p. 147: Exhibits I 
and I-1, Tr. pp. 226-231]. At the same meetings the dis- 
solution of the company was agreed upon and appropriate 


resolutions therefor passed |see certified copy of minutes 


TAs noted above, the trial court disagreed with the Government's conten- 
tion in this regard. 
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of directors and stockholders meetings, Tr. pp. 225-233 
and Findings XIII and XIV, Tr. p. 147]. 


On August 14, 1935, five days before making its claim 
for refund of the taxes here in suit [Exhibit F, Tr. pp. 
209-213], the Pacific Company purported to make a spe- 
cific assignment of its claim for refund against the United 
States and appointed appellant its attorney in fact to 
make claim, demand payment and to prosecute any and 
all proceedings at law or in equity therefor [Exhibit B, 
Tr. pp. 194-195]. 


As will hereinafter appear, the trial court concluded 
that the right to the refund of the tax here in question 
was not acquired by appellant by reason of its ownership 
of all of the stock of Pacific Company or by the dissolu- 
tion of that company or by the distribution of its assets 
in kind to its stockholders but vested in appellant by reason 
of the assignments above mentioned which assignments 
the court concluded were “absolutely null and void ab initio 
under the provisions of Section 3477 of the Revised 
Statutes” (31 U. S. C. A. §203), which section has the 
effect of nullifying except under certain conditions any 
purported assignment of a claim against the United States 
[Conclusion of Law V, Tr. p. 155]. The trial court fur- 
ther concluded that appellant had failed to establish that 
the tax for which refund is sought had not been passed 
on to its vendees by Pacific Goodrich Rubber Company 
[Conclusion of Law VII, Tr. p. 156]. Otherwise the trial 
court properly concluded that the credit upon the manu- 
facturer’s excise tax permitted by Section 9(a) of the 


re 


Agricultural Adjustment Act above quoted was equally 
applicable to the so-called ‘‘floor stocks” tax imposed by 
Section 16 of the Agricultural Adjustment Act [| Conclu- 
ciomomleay 1, Ir. p. 153], and that the tax, mecovery of 
which is here sought, was “erroneously, illegally and un- 
justly demanded and collected from the plaintiff’s predeces- 
sor in interest, the Pacific Goodrich Rubber Company,” 
and that it, as the taxpayer, is entitled to the refund 
claimed both under the applicable revenue laws and under 
the equitable remedy of money had and received [| Conclu- 
sion of Law II, Tr. p. 154}. 


We address ourselves, therefore, to this court fortified 
with the knowledge that the appellee has received and now 
holds $16,450.38 which it has erroneously and unjustly 
collected from appellant’s predecessor, its wholly owned 
and now dissolved subsidiary, and which in equity and 
good conscience belongs to appellant and should be repaid. 
If we can satisfy this court (a) that the uncontradicted 
evidence sufficiently shows that the tax was not passed on 
or, to be more exact, that it was not included in the price 
of the articles with respect to which it was imposed and 
(b) that appellant is properly entitled to maintain this 
action for refund, the judgment of the trial court must 


be reversed. 


i 


Specification of Errors. 


Appellant hereby specifies the particulars in which the 
Findings of Fact, Conclusions of Law and Judgment ap- 
pearing in the transcript of record herein [Tr. pp. 140- 


158] are erroneous: 


I. The court erred in making and entering its Conclu- 
sion of Law V [Tr. p. 155] and in concluding as a matter 
of law therein that the right to the refund of the tax 
which is sought to be recovered in this action was not 
acquired by appellant by reason of its ownership of all of 
the stock of Pacific Goodrich Rubber Company or by the 
dissolution of that company or by the distribution in kind 
by said company of all of its assets to appellant. The 
court further erred therein in concluding as a matter of 
law that the right to refund of said tax vested in appel- 
lant by reason of the two written assignments, dated 
respectively June 30, 1934, and August 14, 1935, executed 
by Pacific Goodrich Rubber Company in favor of appel- 
lant, and then concluding that said assignments to the 
extent they constituted assignments of a claim against the 
United States were absolutely null and void ab initio under 
the provisions of Section 3477 of the Revised Statutes. 
That therein said conclusion of law is irreconcilably in- 


consistent. 


II. The court erred in that it wholly failed and refused 
to make a finding upon the material issue of fact as to 
whether or not the right to the refund of the manufac- 


turer’s excise tax sought to be recovered in this action 


~~ — 


was at any time acquired by appellant from the Pacific 


Goodrich Rubber Company. 


IIT. The court erred in that it wholly failed and re- 
fused to make a finding upon the material issue of fact as 
to whether or not the right to the refund of the said 
manufacturer’s excise tax was assigned, transferred and 
delivered by the Pacific Goodrich Rubber Company to the 
appellant on or about June 30, 1934, in anticipation of the 
immediate dissolution of the Pacific Goodrich Rubber 
Company and as a distribution in kind of all of the assets 
of that company to appellant as its sole stockholder, or 
that said right to refund was assigned, transferred and 
delivered by the Pacific Goodrich Rubber Company to the 
appellant on or about August 14, 1935, subsequent to the 
dissolution of said company and as a distribution in kind 
of this asset to appellant as the sole stockholder of the 


dissolved corporation. 


IV. The court erred in that it wholly failed and re- 
fused to make a finding upon the material issue of fact 
as to whether or not the right to the refund of the said 
manufacturer's excise tax, 1f not acquired by appellant by 
virtue of said assignments, passed to appellant as the sole 
stockholder of the Pacific Goodrich Rubber Company upon 


the dissolution of that company on or about December 21, 


1934. 


V. The court erred in making and entering its Con- 
clusion of Law VII [Tr. p. 156] and in concluding as a 
matter of law therein that appellant had failed to establish 


that the tax, the refund of which is sought by this action, 


ie 


was not passed on to the vendees or purchasers of the 
Pacific Goodrich Rubber Company within the require- 
ments of Section 621(d) of the Revenue Act of 1932. 


VI. The court erred in that it failed and refused to 
make a finding upon the material issue of fact-as to 
whether or not Pacific Goodrich Rubber Company in fact 
included in the price of the tires sold by it from August 1, 
1933, to January 5, 1934, on which it had paid a tax under 
Section 16 of the Agricultural Adjustment Act, any 
amount to cover any manufacturer’s excise tax upon the 


weight of processed cotton contained therein [Tr. p. 91]. 


VII. The court erred in failing and refusing to find 
the following facts for the reason that such facts are 
ultimate facts supported by competent evidence and there 
is no finding of fact to the contrary and a total absence 
of any evidence, competent or otherwise, to support a 
contrary finding: 

That Pacific Goodrich Rubber Company did not 
include nor did it intend to include in the price of the 
tires sold by it from August 1, 1933, through Janu- 
ary 5, 1934, on which it had paid a tax under Section 
16 of the Agricultural Adjustment Act, any amount 
to cover any excise tax on the weight of processed 
cotton contained therein [Tr. p. 91]. 


VIII. The court erred in that it failed and refused to 
make a finding upon the material issue of fact as to 
whether or not during the period from August 1, 1933, 
to April 10, 1934, the prices at which the Pacific Goodrich 
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Rubber Company sold tires containing processed cotton 
on which a tax was paid under Section 16 of the Agri- 
cultural Adjustment Act were no greater than the prices 
at which during said period it sold tires containing 
processed cotton on which a tax was paid under Section 
OCamoresaid Act [Tr. p. 91]. 

IX. The court erred in failing and refusing to find the 
following facts for the reason that such facts are ultimate 
facts supported by competent evidence and there is no 
finding of fact to the contrary and a total absence of any 
evidence, competent or otherwise, to support a contrary 
finding: 

That during the period from August 1, 1933, to 
April 10, 1934, the prices at which the Pacific Good- 
rich Rubber Company sold tires containing processed 
cotton on which a tax was paid under Section 16 of 
the Agricultural Adjustment Act were no greater 
than the prices at which during said period it sold 
tires containing processed cotton on which a tax was 
@maminider Section 9(a) of said Act | Trop. 91). 


X. The court erred in sustaining appellee’s objection 
to or in refusing to consider the stipulated testimony of 
the witness George Hubbell as set forth in the Stipulation 
of Facts at transcript pages 83-85. 90-92, on the ground 


that the same was secondary or not the best evidence. 


The substance of said testimony was that the books and 
records of Pacific Goodrich Rubber Company were and 


are kept under the witness’ control and supervision: that 


ge 


he was familiar with and knew the prices at which tires 
were sold by Pacific Goodrich Rubber Company and knew 
whether or not there was included in the price of the 
tires sold from August 1, 1933, to January 5, 1934, any 
amount to cover any excise tax on the processed cotton 
contained in the tires sold during said period | Tr. pp. 84- 
85] * * * that Pacific Goodrich Rubber Company 
did not in fact include or intend to include in the price of 
tires sold by it between August 1, 1933, and January 5, 
1934, any amount to cover any excise tax on the processed 
cotton contained therein and that the prices at which it 
sold tires during said period on which a “floor stocks” tax 
had been paid under Section 16 of the Agricultural Ad- 
justment Act were no greater than the prices at which 
during said period it had sold tires on which a “processing 
tax” had been paid under Section 9(a) of that Act [Tr. 
peo le 

Appellee’s objection thereto, made after the conclusion 
of the trial, appears in its reply brief, the original of 
which is included in the record on appeal, and reads as 
follows: 

“Plaintiff's only offer of proof consists of the 
statement of one of its officers (submitted in stipula- 
tion form). The Government objects to the mate- 
riality of these statements on the ground that they 
are not the best evidence to show that the tax was 
not passed; that the best evidence consists of the 


books and records of sales of plaintiff's predecessor.” 
icp. Zou 


ume 


The court’s ruling on the objection appears in its 
opinion, “Conclusions of the Court on the Merits of the 
PXCLION: : 

“No books of account or sales records were pro- 
duced and no explanation for their non-production 
was made at the hearing, although the Government 
objected to the sufficiency of the proof that was 
offered on this crucial factual issue.” [Tr. p. 108.] 


XI. The court erred in making and entering its fol- 
lowing quoted Conclusion of Law VI [Tr. p. 156] for 
the reason that said conclusion of law is contrary to law: 

(What under Sec, 621(d) of the Revenue Act of 
1932 only ‘the person who paid the tax’ can establish 
the facts required by that section to be established as 
a condition to the allowance of a refund of such taxes 
maa@enssec. 3220 of the Revised Statutes. What the 
plaintiff is not ‘the person who paid the tax’ within 
the meaning of that phrase as used in Sec. 621(d) of 
tie Revenue Act of 1932.” 


XII. The court erred in denying appellant’s motion to 
reopen the case to admit further proof |Tr. pp. 110-135]. 


XIII. The court erred in that it abused its discretion 
in denying appellant's motion to reopen the case to admit 
further proof [Tr. pp. 110-135]. 


XIV. That the judgment is contrary to law. 


A 
Summary of Argument. 


1. The sole stockholder of a dissolved corporation to 
whom the assets of the corporation have been transferred 
pursuant to the dissolution is a transferee by operation of 
law and not within the prohibition of Revised Statutes 
Section 3477. 


2. Where the undisputed evidence shows and the court 
finds that an additional tax was assessed and collected 
long after the articles, upon the sale of which it was im- 
posed, have been sold and that the manufacturer and seller 
did not know or contemplate that the additional tax ap- 
plied to it and that it did not subsequently bill or collect 
the additional tax from its vendees, it cannot be said that 
the evidence does not fairly establish that the additional 
tax was not added to the price of the articles sold. 


3. If it is established that the additional tax was not 
added to the price of the articles sold it matters not under 
Section 621(d) of the Revenue Act of 1932 that that fact 
is established by the successor in interest of the person 
who paid the tax, particularly when those facts are estab- 
lished by the agent and employee of the corporate taxpayer 


testifying from its own books and records. 


4, When objection is made for the first time after the 
conclusion of a trial that certain pertinent evidence intro- 
duced is not the best evidence and the objection is sus- 
tained, it is reversible error for the trial court to deny a 
motion to reopen to permit the introduction of the pri- 


mary evidence. 


ee | 
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Appellant as Transferee by Operation of Law and as 
Sole Stockholder of the Dissolved Taxpayer Could 


Properly Maintain This Action for Refund. 


Initially it is incumbent upon appellant to convince the 
court of its right in the first instance to prosecute this 
action for the recovery of taxes paid by its predecessor, 
Pacific Goodrich Rubber Company. 


We have already adverted to the tact that appellant, 
during all times that the Pacific Company was in exist- 
ence, owned all of its issued and outstanding capital stock 
[Findings VI and VII, Tr. pp. 142-143]; we have further 
remarked that the Pacific Company was formally dis- 
solved on December 21, 1934 [Exhibit J, Tr. pp. 234-235; 
Pimdinevot Fact I, Tr. p. 141] and that this corporate 
action was taken pursuant to resolutions of the stock- 
Molders | xhibit I-1. Tr. pp. 229-230] and of the board 
of directors [Exhibit I, Tr. pp. 226-228]. Pursuant to its 
impending dissolution the Pacific Company transferred all 
of its assets to its sole stockholder. the appellant herein. 
by an assignment dated June 30. 1934 |Exhibit A, Tr. 
pp. 191-193]. The resolutions directing the dissolution, 
adopted one week later, expressly confirmed and ratified 
the assignment “as a distribution in kind to the stock- 
holders of all the assets of this corporation” [resolutions 
of the board of directors. Exhibit I. Tr. p. 228. and reso- 
lutions of the stockholders, Exhibit I-1. Tr. p. 230. See. 
also, resolution of the board of directors adopted August 
24, 1934, further expressly ratifying the assignment. Tr. 
pp. 231-233]. The court found these various components 
of Exhibit I to be true and correct copies of the minutes 
of the respective meetings [Findings XIII. XIV and XV, 


= so 


Tr. p. 147], and by statute certified copies of the minutes 
of a corporation are themselves prima facie evidence “of 
the facts or action stated therein” (Calif. Civil Code, 
$371; People v. Rath, 131 Cal. App. 703, 773;)22 5am 
(2d) 245). 


As will appear, it is demonstrably clear that the trial 
court erred in concluding that the assignment, to the ex- 
tent it constituted an assignment of a claim against the 
United States, was “absolutely null and void ab initio 
under the provisions of Sec. 3477 of the Revised Statutes” 
and, in contradiction thereto,-that the right to the refund 
vested in appellant by reason of the assignment and not 
by reason of its ownership of all the stock of Pacific 
Company, by the dissolution of that company and by the 
distribution in kind of all its assets to its sole stockholder, 
the appellant [Conclusions of Law V, Tr. p. 155].* There 
is no escape from the proposition that the assignment of 
this claim against the United States was either valid as 
a transfer by operation of law, to which point we shall 
address ourselves in a moment, or it was, as the trial court 
concluded, void and of no effect so far as concerned the 
claim against the United States, 1 which latter case the 
claim for refund which, by hypothesis it had failed effec- 
tively to transfer, remained as an asset of Pacific Com- 
pany’ and hence passed to appellant, the sole stockholder, 


1Note in this connection our Specifications of Errors Nos. II and III 
in which we claim error on the part of the trial court in failing to make 
any finding upon this vital issue as to whether the assignment was or was 
not in fact a distribution in kind of all of its assets hy the taxpayer to its 
sole stockholder. 


2Note, that the effect of Section 3477, Revised Statutes, is such as to 
make an attempted assignment void inter partes as well as void as against 
the United States. Spofford v. Kirk, 7 Otto. 484, 24 L. Ed. 1032, 1034. 
And the assignor is left in the same position it would have heen had no 
assignment been made. H. M. O. Lumber Co. v. United States (D. C. 
Mich.), 40 Fed. (2d) 544, 545. 
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on the dissolution of the Pacific Company in December, 
1934, Certain it is that the Pacific Company, which has 
neither de jure nor de facto existence and is as legally 
extinct as a dead man,’ no longer owns its erstwhile claim 
against appellee. It passed to its stockholder in 1934 
either pursuant to the assignment in June (and neces- 
sarily if such be the case the assignment could not have 
been “null and void ab mutio”) or pursuant to the disso- 
lution in December. “When a corporation is dissolved its 
assets do not vanish and its debtors are not absolved or 
released.” (Wilner Friends Credit Assn. v. Scheffres. 
175 Misc. 909, 25 N. Y. S. (2d) 664, 666.) 


Ir Ir Dip Nor Pass sy THE ASSIGNMENT, THE RIGHT 
TO THE REFUND PASSED AUTOMATICALLY TO ITS 
STOCKHOLDER ON DISSOLUTION. 


Upon dissolution, title to the corporate assets vests 
automatically and by operation of law in its stockholders. 


19 C.J. S., “Corporations,” Section 1730, page 1489: 
“Tn the absence of statute, the legal title to prop- 
erty belonging to the corporation passes by operation 
of law to the stockholders, who are the beneficial 
owners through the corporation, and who take as 
tenants in common, ii 


16 Fletcher Cyc., Corps. (Perm. Ed.), Section 8134, 
page 878: 

“On dissolution, the legal title to land passes to the 

stockholders, and title to the corporate property vests 

in the stockholders as tenants in common and is sub- 


1“Tts dissolution puts an end to its existence, the result of which may 
be likened to the death of a natural person.” Chicayo Title & Trust Co. 
v. Forty One Thirty Six Wilcox Building Corp.. 302 U. S. 120, 125, 82 
L. Ed. 147, 150. 
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ject to their contract if all debts have been paid and 
no receiver has been appointed. The sole stockholder 
in a dissolved corporation has such an interest in its 
property as may pass by will. Choses in action pass- 
ing to the stockholders as part of the corporate as- 
sets may be enforced by them in their own names.” 


13 Am. Juris., “Corporations,” Section 1352, page 1197: 


“Stated in another way, the rule is that after the 
dissolution of a corporation, its property passes to 
its stockholders subject to the payment of the cor- 
porate debts. 


“Tn accordance with these principles, a dissolution 
of a private corporation entirely changes the charac- 
ter of the property interest of its stockholders. It 
destroys their stock as such and under the modern 
equitable view substitutes the thing which their stock 
represented—that is, an interest in the corporate 
property. Indeed, there is ample authority for the 
doctrine that the stockholders of a corporation, when 
its existence ceases, become vested with a legal title 
to its property as tenants in common.” 


Wells Fargo Bank v. Blair, Commissioner of Internal 
Revenue (9th C. C. A.), 26 Fed! (2d) 532) 334 
“The California courts, construing section 400 of 
the Code, hold that the trustees have no legal title to 
the assets of the corporation, but that upon dissolu- 
tion the legal title to the assets of the defunct cor- 
poration is vested in the stockholders.” 


Gardiner v. Automatic Arms Co. (D. C. N. Y.), 275 
Fed. 697, 700: 

“Upon dissolution, the legal title of the property of 

the corporation passes to the stockholders subject to 
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the payment of the debts of the corporation. Pewabic 
iinmiae Co. v. Mason, 145 U. S. 349, 12 Sup, Ct. 
eo 30H Edt. 732: Stearns Coal Cov ye Van Winkle, 
27ieed. 590, 137 C. C. A. 314; Boyd v. Hankinson, 
Wer red. 499 34 C. C. & 197; 14A° Consus” Junis: 
Doherty v. Rice (C. C.), 186 Fed. 204, 212, affirmed 
184 Fed. 878, 107 C. C. A. 202: Greenwood v. Union 
Freight R. R. Co., supra; sections 54 and 84, Cor- 
poration Law of New Jersey.” 


Pewabic Mining Co. v. Mason, 145 U. S. 349, 356, 36 
ial 732) 7 34: 
“In 1883 the Pewabic Mining Company ceased to 
exist; its property then belonged to the different 
stockholders as tenants in common.” 


See, also, to the same effect: 
Barker wv. Edwards (9th C. C. A.). 259 Fed. 484, 
488; 
Stearns Coal & Lumber Co. v. Van Winkle (6th 
eee), 221 Bede 5O0. cert, deneca) Ue 
7000 I Ed, 1230. 


And such is the law of Delaware, the state of incor- 
poration of the Pacific Company. 

Diamond State Iron Co. v. Husbands, 8 Del. Cr. 
205, 68 Atl. 240; 

Wilmington G&G R. R. Co. v. Downward (Del. 
1888), 14 Atl. 720, 724: 

Pontiac Trust Co. ct al. v. Newel, 266 Nich. 490. 
254 N. W. 178, 181. 


In the last cited case it was urged that plaintiff, Nisbett, 
a principal stockholder of Michigan Refining Works, Inc., 


a 


a Delaware corporation. had not standing in court; page 
181: 

“Defendants contend plaintiff Nisbett has no 
standing in court; that the Delaware corporation has 
been dissolved. Plaintiff Nisbett was the principal 
stockholder of the Delaware corporation, prior to its 
dissolution.” 


To which the court replied, page 181: 


“Dissolution merely has the effect of passing the 
title of the corporate property, subject to the rights 
of creditors, to the stockholders, or members of the 
corporation. Dissolution of a corporation does not 
destroy its property. It effects a transfer thereof to 
those whom the law recognizes as the beneficial 
owmers thereof. So, if the corporation here involved 
has been dissolved, plaintiff Nisbett became bene- 
ficially interested in its assets and as a person bene- 
ficially interested in such assets had a right to invoke 
the aid of the court for the protection of such prop- 
erty from misappropriation by defendants.” 


In Federal Real Estate etc. Co. and Hugh J. Phillips 
v. United States, 79 Ct. Cl. 667, where action was brought 
against the United States to recover damages for the clos- 
ing of a right of way in which action the plaintiffs were 
a dissolved Delaware corporation and its sole stockholder, 
the court in permitting recovery held that the plaintiff, 
Phillips, as sole stockholder of the dissolved corporation 
which had owned the damaged land, was the proper party 
to sue; page 677: 

“The authorities are practically uniform in hold- 
ing that on the dissolution of a corporation the legal 
title to the property of the corporation rests in the 
stockholders. It is true that in most of the cases so 
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holding the court found that there were no creditors 
and that in the case at bar no such finding can be 
made and possibly the presumption is that there were 
some creditors. We do not think that this alters the 
rule or prevents a sole stockholder from beginning a 
suit to recover on a chose in action belonging to the 
corporation.” 


Page 678: 


“The legal title to the property which the corpora- 
tion had in the first instance acquired must be in 
some party. It cannot be in the corporation, for the 
corporation having been dissolved by and under the 
authority of the State, can no longer have title to the 
property. This seems to be conceded on the part of 
facmcderendant, Jt cannot be in a receiver. for no 
receiver has been appointed. It cannot be in any 
creditor, for they have only equitable rights. We 
think that in the case at bar the legal title must rest 
in Hugh J. Phillips, who was president and sole 
stockholder. Having the legal title, it follows that 
he had the right to commence this suit and could 
commence it in his own name.” 


As the sole party in interest following the dissolution 
of the Pacific Company and as the owner by operation of 
law of the right to the claim for refund, it is manifest 
that even upon the supposition that the assignment was 
in fact void as in violation of Revised Statutes Sec. 3477, 
appellant inherited the right to recover the taxes wrong- 
fully collected by detendant by virtue of the dissolution 
alone, or as was stated in Morgenthau v. Fidelity & 
Deposit Co. of Maryland (U.S. Ct. of Appeals for the 
iit ot Col.), 94 Fed. (2d) 632, 636, when a similar 
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contention was made that an assignment of a claim against 
the government was void under R. S. Sec. 3477: 
“So far as a legal assignment is concerned, much 
may be said in favor of this contention, but we do 
not have to pass on this point because R. S. §3477 
has never been construed to apply to assignments by 
operation of law. * * * Accordingly, we may 
ignore the assignment by Durso to the surety and 
regard only the assignment which, on account of the 
situation of the parties, the law has effected.” 


DISTRIBUTION IN KIND BY A CORPORATION PURSUANT 
To DIssoLUTION Is A TRANSFER BY OPERATION OF 
Law. 


However, be that as it may, it is clear both upon reason 
and the authorities that the assignment of its assets by 
Pacific Company under the circumstances as disclosed by 
the undisputed evidence in this case was not such an as- 
signment as falls within the prohibition of R. S. §3477 
(31 U.S. C. AMS208): 


It has been uniformly held from the United States 
Supreme Court to the chief counsel of the Bureau of In- 
ternal Revnue’ that the prohibition against assignment of 
claims against the United States has no application to 
assignments by operation of law. 


The reasons underlying §3477 of the Revised Statutes 
were early expressed by Mr. Justice Miller in Goodman v. 
Nibléck, 12) Otte 556; 260 de 229 eZ oie 


“Those mischiefs, as laid down in that opinion, and 
in the others referred to, were mainly two: 
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1G. C. M. 21058; 1939-1 C. B. part I, p. 280, considered infra, pp. 58-59. 
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“First. The danger that the rights of the govern- 
ment might be embarrassed by having to deal with 
several persons instead of one, and by the introduce- 
tion of a party who was a stranger to the original 
transaction. 


Psecond. That, by a transfer of such a claim 
against the government to one or more persons not 
originally interested in it, the way might be con- 
veniently opened to such improper influences in prose- 
cuting the claim before the departments, the courts 
or the Congress as desperate cases when the reward 
is contingent on success, so often suggest.” 


and assignments by operation of law were shown to be 
without the scope of the dangers sought to be guarded 
against : 

“The language of that statute includes ‘All trans- 
fers and assignments of any claim upon the United 
States or of any part thereof or any interest therein.’ 
These words are broad enough, if such were the pur- 
pose of Congress, to include transfers by operation 
of law or by will. Yet in that case we held it did 
not inelude transfers by operation of law or in bank- 
ruptcy, and we said it did not include a transfer by 
will. The obvious reason of this 1s that there can be 
no purpose in such cases to harass the government by 
multiplying the number of persons with whom it has 
to deal, nor any danger of enlisting improper in- 
fluences in advocacy of the claim. That in such cases 
the exigencies of the party who held the claim justi- 
fied and required the transfer that was made.” 


The assignment on June 30, 1934, of all of the assets 
of the Pacific Company to its parent and sole stockholder 
was clearly anticipatory to and in contemplation of its 
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impending dissolution. If further proof of this fact were 
needed than the natural inference’ to be drawn from the 
fact of distribution of all of its assets to its stockholders 
within six months of its formal dissolution it is to be 
found in Exhibit ] and I-1 from whence it appears that 
the ratification of this assignment one week after its date 
by the board of directors and the stockholders was predi- 
cated upon the proposed dissolution and “as a distribu- 
tion in kind to the stockholders of all the assets of this 
corporation” [Tr. p. 228, p. 230].*° That such a transfer 
is not within the prohibition of the statute has been re- 
peatedly held by the courts. 


Novo Trading Co. v. Commissioner of Internal Revenue 
(2nd C. C. A.), 113 Fed. (2d) 320, is closely injpoine 
Petitioner was a corporation, all the stock of which was 
held by three stockholders. By June 22, 1932, all its 
obligations had been paid and most of its physical assets 
disposed of. On that date its three stockholders, who 
were also its only officers and directors, entered into a 
formal written agreement which recited that they “have 
agreed to dissolve said corporation and liquidate its 
affairs” in the manner therein set forth. A certificate of 
dissolution was executed by the stockholders but was 
never filed with the Secretary of State with the result that 
the corporation was not formally dissolved although re- 
maining dormant and inactive. The remaining assets of 


1See Kennemer v. Commissioner of Int. Rev. (Sth C. C. A.), 96 Fed. 
(2d) 177, 178, where the court observed (p. 178): 

“It is not material that the distribution was not specifically desig- 
nated as a liquidating dividend or that no formal resolution to liqui- 
date or dissolve the corporation had been adopted when the distribu- 
tion was made. An intention to liquidate was fairly implied from 
the sale of all the assets and the act of distributing the cash to the 
stockholders.” 


2Note, again, the effect of Calif. Civil Code Sec. 371 making this recital 
prima facie evidence of the facts stated. 


=, = 


the corporation, which included a claim against the United 
States for refund of illegally collected import duties which 
the corporation had paid under protest, were by the writ- 
ten agreement referred to, distributed among the three 
stockholders. 


The claim for refund was subsequently allowed in 1934 
and a check therefor drawn to the order of the corpora- 
tion. Question was presented whether this constituted 
taxable income of the corporation in that year. If the 
transfer of assets to the stockholders in 1932 included the 
claim for refund and the transfer was not void to that 
extent under §3477 of the Revised Statutes the refund 
would be income of the distributees rather than of the 
corporation. In reversing an order of the Board of Tax 
Appeals holding the refund to be income of the corpora- 
Hon, te court stated (p. 321): 

“We think it clear that the liquidation agreement 
was intended to effect a distribution in kind of all 
the remaining assets of the corporation. Certain 
assets were allotted to the stockholders severally; the 
claim for duty refunds was allotted to them jointly. 
the net proceeds thereof, when collected. to be dis- 
tributed in equal shares. 

“Since they were the only persons having any in- 
terest in the remaining corporate assets, there is no 
reason for not giving effect to their intention to have 
the agreement operate as an assignment by the cor- 
poration.” (Citing cases. ) 


and the court concluded that the transter was not within 
the prohibition of Revised Statutes §3477. page 322: 


“Tt remains to consider whether the transfer is 
rendered void by the statute in respect to assignment 
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of claims against the United States, 39 U Sa Gae = 
§203. The assignment only passed legal title to par- 
ties who already owned the entire beneficial interest 
in the claim. Such an assignment is not within the 
evils at which the prohibitions of the statute are 
directed. Kingan & Co. v. United States, Ct. Cl., 44 
F. (2d) 447; Consolidated Paper Co. v. United 
States, Ct. Cl., 59 F. (2d) 281; see also Goodman v. 
Niblack, 102 U. S. 556, 26 L. Ed. 229; Seaboard 
Airline Ry. v. United States, 256 U. S. 655, 41 S. Ct. 
611, 65 L. Ed. 1149; Martin v. National Surety Co., 
300° U. S. 588, 594, 57 S. Ct. 531, 81 Ly dae 
Hence the assignment was valid and the refund col- 
lected in 1934 was not income of the petitioner.” 


Strikingly close in point is a recent decision of the 
District Court in Pennsylvania. Roomberg v. United 
States, 40 Fed. Supp. 621. This was a suit by Roomberg, 
formerly the sole stockholder of the Ambassador Shirt 
Company, a corporation, which had ceased doing business 
in March, 1937, when the plaintiff took over all its assets 
and assumed its liabilities. In August, 1937, it was for- 
mally dissolved and its charter discontinued. During the 
year 1933 there was assessed against the corporation a 
floor stocks tax on cotton articles processed wholly or in 
chief value from cotton, pursuant to the provisions of the 
Agricultural Adjustment Act. A claim for refund of 
these taxes was made by the corporation under appropri- 
ate provisions of the Revenue Act of 1936, §$902 and 903 
(7 U.S. C. A. §§644 and 645) and upon its rejection 
plaintiff in 1940 instituted this action for recovery of the 
tax with interest. Motion to dismiss was filed by the 
government upon the joint ground that under the refund 
provisions of the 1936 Revenue Act only the person pay- 
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ing the tax could secure a refund and that the transfer of 
the claim from the corporation to its stockholder was void 
under Revised Statutes §3477. 


In denying the motion to dismiss the court observed, 
after quoting from the Novo Trading Corporation case 
above (p. 623): 


“Tn the instant case it is undisputed that Roomberg 
was the sole stockholder in the corporation, and thus 
the sole beneficial owner of the assets of the cor- 
poration. 


* * xf * * * * * 


“Section 3477 of the Revised Statutes is designed 
to protect the United States of America against con- 
ditions which do not appear to exist in this case. As 
was Clearly stated in the leading early case of Good- 
miameve Niblack) 102 U. S. 556, 560, 26 L. Ed: 229, 
the Supreme Court of the United States pointed out 
that the mischiefs designed to be remedied by Section 
3477 were mainly two: ‘First, the danger that the 
rights of the government might be embarrassed by 
having to deal with several persons instead of one, 
and by the introduction of a party who was a stranger 
to the original transaction. Second, that by a trans- 
fer of such a claim against the government to one or 
more persons not originally interested in it, the way 
might be conveniently opened to such improper in- 
fluences 1n prosecuting the claim before the depart- 
ments, the courts, or the Congress, as desperate 
cases, when the reward is contingent on success, so 
often suggest.’ ”’ 


And after quoting from Kingan & Co. v. United States 
and Seaboard Airline Ry. v. United States, consolidation 
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cases to which we shall refer below, the court concluded 
(pmOZS))= 

“Obviously, in this case, the government has to 

deal with only one real party in interest and cannot 

possibly be subjected to any claim by any other source. 

Substantial justice requires that the motion to dis- 

miss be denied, and accordingly the motion is denied.”* 


ANALOGY OF THE CONSOLIDATION CASES. 


Not distinguishable in substance from the dissolution 
cases above are those cases wherein the transfer of a 
claim against the government has been incidental to the 
merger or consolidation of the corporation owning the 
claim. 


Seaboard Airline Railway v. United States, 256 U. S. 
655, 65 L. Ed. 1149. Appellant sued in the Court of 
Claims to recover balances for transportation services 
originally payable to the Florida Central and Peninsular 
Railroad Company to whose rights it had succeeded 
through merger or consolidation. Holding that because 
of Revised Statutes $3477, appellant could not maintain 
the action, that court dismissed its petition. In reversing 
the judgment, the court speaking through Mr. Justice 
McReynolds stated, page 657 (1150 of 65 L. Ed.): 

“We cannot believe that Congress intended to dis- 
courage, hinder, or obstruct the orderly merger or 
consolidation of corporations as the various states 
might authorize for the public interest. There is no 
probability that the United States could suffer injury 


1See in this connection Western Knitting Mills v. United States, 2 Fed. 
Supp. 119, 126, cert. den. 290 U. S. 639, 78 L. Ed. 556, wherein the taxpaying 
corporation was held estopped from asserting a claim against the United 
States for recovery of taxes overpaid which had been refunded to its sole 
stockholder and successor in intcrest. 
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in respect of outstanding claims from such union of 
interests, and certainly the result would not be more 
deleterious than would follow their passing to heirs, 
devisees, assignees in bankruptcy, or receivers, all of 
which changes of ownership have been declared with- 
out the ambit of the statute. The same principle 
which required the exceptions heretofore approved 
applies here.” 


Phillips, Collector of Internal Revenue v. Lyman H. 
iaw@eenims Co. (3rd C. C. A.), 33 Hed. (2d) 891. “In 
this action to recover corporate income taxes overpaid by 
a corporation subsequently merged into the plaintiff com- 
pany the court observed pertinently, page 892: 


“Without discussing the speculative question as to 
just when and how the rights. liabilities, and prop- 
erties of the merging companies passed to the merged 
one, it suffices to say that in the relation of taxpayer 
and government it is clear that the same shareholders. 
the same subject-matter, and the several rights and 
liabilities of taxpayer and government continued in 
unbroken continuity from the time the government 
wrongfully collected the tax until the taxpayer 
brought this suit. The merger was a_ permissible 
proceeding under the state law. It introduced no new 
parties; it was a mere readjustment of relation of 
the original shareholders among themselves. The 
wrong done those shareholders by the unjust collec- 
tion of the taxes from one of the merging companies 
continued to be a wrong suffered by them as share- 
holders of the merged company. Regarding sub- 
stance and not mere corporate form. it is clear to us 
that the filing of the required statutory waiver was 
the right of the shareholders of the merged cor- 
poration.” 
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Kingan & Co. Inc. v. United States, (Ct. Cl.), 44 Fed. 
(2d) 447. Kingan & Co. Limited, a British corporation, 
had a claim for refund for taxes overpaid the United 
States in 1917. In 1920 the plaintiff, a domestic corpora- 
tion, was formed to take over and operate all properties 
in the United States of the English company, the stock- 
holders of which became the stockholders of the new com- 
pany. Following its incorporation formal written assign- 
ment was made to the new company of all assets of Kin- 
gan & Co. Limited located in the United States. In per- 
mitting the new company to prosecute the claim for refund 
of taxes paid the court stated, page 451: 


“The facts in this case are strikingly analogous to 
those which gave rise to the case of the Seaboard 
Airline Railway v. United States, supra. After the 
reorganization in this case, the same stockholders 
were in control of the plaintiff as were in control of 
Kingan & Co., Limited, and their stockholdings in the 
two companies were in the same proportion. In sub- 
stance therefore there was really no transfer of the 
subject-matter of the claim in question, for, although 
the bare legal title to the claim mught have passed 
from Kingan & Co., Linuted, to the plaintiff under 
the deeds referred to in the facts, the equitable owner- 
ship of the claim at all tunes reposed in the same 
individuals, that is, in the hands of the same stock- 
holders. Clearly, no fraud could be perpetrated upon 
the Treasury in a transaction of this kind. All of 
the reasons advanced in Seaboard Airline Railway v. 
United States, supra, are alike applicable here, for 
certainly Congress did not intend to discourage or 
obstruct an orderly reorganization under the laws of 
the various states any more than it intended to dis- 
courage and obstruct orderly merger or consolidation 
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of corporations under these laws. There is also no 
probability that the United States could suffer injury 
in respect of outstanding claims from such a reor- 
gameation as 1s brought about by the facts in this 
case, and the result would not be more deleterious 
than would follow the claim passing to heirs, devisees, 
assignees m bankruptcy, or receivers. Accordingly, 
we are of opinion that the plaintiff is entitled to main- 
tain this suit.’ 


Of like effect are the following additional cases: 


Monarch Mills v. Jones, Collector of Internal 
Revenwe (D. C. So. Car.), 56 Fed. (2d) 180. 
Mooeain deoo Med. (2d) s0Z; 

Consolidated Paper Co. v. United States (Ct. Cl.), 
me read, (2d) 26, 288; cert..den. 288 Uy Sula. 
ae Ed oss, 

Western Pacific Ratlroad Co. v. United States, 
oom. S. 271, 275,69 IL, Wd. 951, O53 


femme MI 21085, 1939—1 C. B. part 1, pe 2s0= 
Opinion of Chief Counsel. Bureau of Internal 
Revenue. 


The assignment of June 30, 1934, of all the assets of 
the Pacific Company to its sole stockholder anticipatory 
to the dissolution of the taxpayer is clearly not such a 
transfer as falls within the prohibition of R. S. $3477. 


It may be argued, however, that the assignment being 
made prior to dissolution, notwithstanding the recital of 


1As a corollary, note that the government in turn can recover unpaid 
corporate taxes from the stockholders to whom the corporation assets have 
been distributed on dissolution. J[londer Bakeries Co. «. United States 
(Ct. Cl.), 6 Fed. Supp. 228, 233; Phillips «. Commissioner of Internal 
Revenue, 283 U. S. 589, 592, 75 L. Ed. 1289, 1294. 
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the resolutions of the board of directors and of the stock 
holders to the contrary, was not in fact a “distribution in 
the resolutions of the board of directors and of the stock- 
holders” pursuant to dissolution but was an attempted 
voluntary assignment having no relation to the subsequent 
dissolution.’ If such be the contention then assuredly the 
assignment [Exhibit B, Tr. pp. 194-195] made on August 
14, 1935, of this particular claim for refund (as if to 
resolve any doubt about its having passed under the 1934 
general assignment) was unqualifiedly a distribution of 
this asset in kind to appellant, the sole stockholder of the 
then dissolved taxpayer corporation. 


Lest it be lost sight of in the discussion of the technical 
niceties as to whether the appellant acquired its right to 
maintain this action under one or other of the assign- 
ments or ex proprio vigore by the dissolution of the Pacific 
Company, we again reiterate the basic fact that the appel- 
lee has in its possession $16,450.39 which, as found by 
the trial court [Tr. pp. 148, 154], was wrongfully col- 
lected and which by necessary hypothesis belongs to either 
a corporation which has had no existence in law or in 
fact for some eight years past or to the appellant, its 
transferee and sole stockholder. The result of the trial 
court’s decision in this respect is to stultify and render 
meaningless its conclusion that the additional tax was 
“erroneously, illegally and unjustly demanded and col- 
lected from plaintiff’s predecessor in interest” [Conclu- 
sion of Law II, Tr. p. 154] for the taxpayer being now 
extinct and having, moreover, hitherto transferred its 
claim, the government will necessarily retain its improper 
gains if the judgment stands. 


1Note again the language of the court in Kennemer v. Commissioner of 
Int. Rev. (5th C. C. A.), quoted supra at p. 26. 
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TI. 

The Uncontradicted Evidence Establishes That the 
Tax Was Not Added to the Price of the Tires 
With Respect to the Sales of Which It Was 
Imposed. 


As a second ground for its decision adverse to the ap- 
pellant the trial court concluded that appellant had failed 
to establish that the tax, the refund of which is here 
sought, was not passed on’ to the vendees or purchasers 
of the Pacific Goodrich Rubber Company within the re- 
quirements of Section 621(d) of the Revenue Act of 1932 
[Conclusion of Law VII, Tr. p. 156]. 


The section in question, which is part of the chapter of 
the 1932 Act imposing a manufacturer’s excise tax pro- 
vides, so far as is here pertinent: 

“No overpayment of tax under this chapter shall 
memencaited or refinded * * * in pursuance ofee 
court decision or otherwise, unless the person who 
paid the tax establishes * * * that he has not 
included the tax in the price of the article with respect 
to which it was imposed, or collected the amount of 
itemtax iron the vendee.” 


The reason for the limitation, which is a frequent one 
in the Revenue Laws,” is apparent: a taxpayer would be 
unjustly enriched if he were permitted to recover taxes 
paid to the Government, the amount of which he had al- 
ready passed on to his vendees:* hence the duty is cast 


1We again emphasize that the criterion to he applied is not, under 


Sec. 621 (d), whether the tax was “passed ou” but whether or not it 
was included “in the price of the article with respect to which it was 
imposed.” 


2See Section 424 of the 1928 Revenue Act and Section 902 of the 1936 
Revenue Act (7 U.S.C.A. § 644), the latter relating to refunds of taxes 
paid under the Agricultural Adjustment Act. 

8Anniston Mfg. Co. v. Davis, Collector, 301 U. S. 337, 81 L. Ed. 1143; 
United States v. Jefferson Electric Mfg. Co., 291 U. S. 38, 78 L. Ed. 859. 
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upon him, as a condition precedent to recovery, of estab- 
lishing that the tax has not been passed on to others. 


Preliminarily, it may be observed that the conclusion of 
the court that appellant had not sustained this burden is 
not based upon any conflict in the evidence nor was there 
any evidence or finding by the court that the additional 
manufacturer’s excise tax assessed against the Pacific 
Company was in fact passed on.’ The conclusion of the 
trial court complained of was simply that the evidence 
adduced did not sustain the affirmative fact that the tax 
had not been passed on.” That the trial court erred in so 
concluding we believe can be conclusively proven. 


The articles upon which the floor-stocks tax was paid, 
the weight of the cotton content of which the Pacific Com- 
pany deducted in computing its manufacturer’s excise tax, 
were all sold by it between August 1, 1933, and January 5, 
1934 [Findings X and XI, Tr. pp. 144-146]. Notice of 
the rejection of this method of computation of its manu- 
facturer’s excise tax and the disallowance of the deduction 
it had taken was not given until April 10, 1934 [Finding 
XII, Tr. p. 146], after the Pacific Company had sold the 
articles on which it paid the tax and before it had notice 
of the additional assessment. A more perfect case of the 
manifest impossibility of the tax in question having been 
“Included in the price of the article with respect to which 
it was imposed,” it would be difficult to conceive, where 
not until after the sales had been. concluded was the seller 
apprised that they carried the additional tax. 


1Note in this connection, likewise, our Specification of Errors Nos. VI, 
VII, VIII and IX in which we claim that the trial court erred in failing 
to make any finding upon this issue. 

2This does not call upon the appellate court to review the evidence or 
to settle conflicts therein but rather to determine the legal significance to 
be given to the facts adduced. Campana Corp. v. Harrison (7th C.C.A.), 
114 Fed. (2d) 400, 406; United States v. Jefferson Electric Mfg. Co., supra. 


ey = 


Nor are we prostituting the truth in the guise of logic: 
the evidence showed | Tr. pp. 90-92] and the court found 
[Finding XXII, Tr. pp. 151-152]: 

“That throughout the period from August 1, 1933, 
to April 10, 1934, the Pacific Goodrich Rubber Com- 
pany was informed and believed that, for the purpose 
of computing the manufacturer’s excise tax on tires 
manufactured and sold by it, it was entitled under 
the provisions of Sec. 9 (a) of the Agricultural Ad- 
justment Act to deduct from the weight of the tires 
so sold the weight of the processed cotton contained 
therein upon which a tax had been paid either under 
Sec. 9 (a) or Sec. 16 of the Agricultural Adjustment 
Act: that Pacific Goodrich Rubber Company and 
plaintiff at all times prior to said April 10, 1934, 
believed that the tax burden with respect to such tires 
would amount to $0.044184 on the processed cotton 
contained in said tires and 2% cents per pound on the 
remaining weight of said tires; that at no time during 
the period preceding April 10, 1934, did Pacific Good- 
rich Rubber Company or plaintiff contemplate that 
Pacific Goodrich Rubber Company or plaintiff would 
be compelled to pay an additional manufacturer’s ex- 
cise tax of 2% cents per pound on the weight of the 
processed cotton contained in said tires and on which 
had been paid a floor stocks tax under Sec. 16 of the 
Agricultural Adjustment Act. That all tires con- 
taining processed cotton wihich was held for sale or 
other disposition by the Pacific Goodrich Rubber 
Company on August 1, 1933 were sold and billed to 
the purchasers or vendces of the Pacific Goodrich 
Rubber Company long before demand was first made 
upon said company that it pay an additional manu- 
facturer’s excise tax of 24% cents per pound on the 
weight of the processed cotton contained in said tires, 
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and that after said additional tax had been demanded 
and paid no additional billing was made to said pur- 
chasers or vendees and no additional amount collected 
from them.” 


In further support of the fact that the tax was not 
passed on to the vendees of the tires with respect to the 
sale of which the additional tax was imposed is the un- 
contradicted and stipulated evidence 


“that the prices at which Pacific Goodrich Rubber 
Company sold said tires during said period, contain- 
ing processed cotton on which a tax was payable under 
Section 16 of the Agricultural Adjustment Act, were 
no greater than the prices at which during said period 
it sold tires containing processed cotton on which a 
tax was payable under Section 9-a of the Agricultural 
Adjustment Act.” [Tr. p. 91.}* 


The question as to whether or not under many varying 
circumstances the manufacturer has adequately sustained 
his burden of proving that the tax has not been passed 
on has been before the United States courts on many oc- 
casions but never to our knowledge has it been held that 
the taxpayer has not sufficiently established his absorp- 
tion of the tax where his liability for the payment of it 
was not known or contemplated at the time of sale. 


In Campana Corporation v. Harrison (7th C.C.A.), 
114 Fed. (2d) 400, where refund was sought of an addi- 


1Hence, demonstrating that the tires with respect to which the addi- 
tional tax was subsequently assessed and paid carried no greater margin 
of profit at the time of their sale than those tires as to which no question 
existed of the manufacturer’s right to deduct from its manufacturer’s excise 
tax the weight of cotton on which the “processing” tax, as opposed to the 
“floor stocks” tax, had been paid under Section 9-a of the Agricultural 
Adjustment Act. 
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tional manufacturer’s excise tax, the court, in affirming 
the trial court’s finding that the additional tax had not 
been passed on, remarked (p. 407) : 


“The July, 1933, invoices only represented that the 
$8.80 figure represented the selling price, but as a 
matter of fact the accounting records and taxpayer’s 
admission show that the original tax (or 13¢ in this 
instance) was collected from the wholesalers. Nor 
could the invoices have represented that the $8.80 
figure represented an 80¢ or 67¢ tax, for the addi- 
tional tax (67¢ in this instance) was not assessed 
until two years later and hence could not have been 
collected before that time.” 


Page 408: 

“If the taxpayer here had collected an 80¢ tax 
from the Sales Company and then the Sales Com- 
pany had represented to the wholesalers that the $8.80 
price included an 80¢ tax, then taxpayer would not be 
heard denying that a portion of the price represented 
80¢ tax. But the truth of the matter is that the addi- 
tional tax (7.e¢., 67¢ in this instance) was neither 
assessed until two years later nor then collected by the 
taxpayer from the Sales Company or the whole- 
salers.” 


In Skinner v. United States (D. C., Ohio), 8 Fed. Supp. 
999, another suit for recovery of illegally collected manu- 
facturer’s excise taxes. the court, in awarding judgment 
for plaintiff, observed (p. 1004) : 

“Not only is there the sworn testimony of plaintiff to 
this effect, but an analysis of the exhibits attached to 
the stipulation, (Exhibit No. 1) having particular 
reference to the correspondence back and forth be- 
tween plaintiff and his representatives and the Com- 
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missioner of Internal Revenue, shows almost con- 
cluswely that plaintiff, in the nature of things, could 
not and would not have added any sum to be paid by 
the vendees, to be later apphed by plamtiff in the 
payment of taxes, for the reason that before Febru- 
ary 7, 1933, the plaintiff had been, as shown by 
Plaintiff's Exlubits 1-B and 1-E, repeatedly assured 
that there was no tax by him to be paid on his re- 
treaded tires. The first notice that plaintiff had of 
a ruling by the Commissioner that he was liable for 
a tax on retreaded tires was the letter to him from 
the Commissioner dated February 7, 1933 (Exhibit 
No. 1-F).” 


Page 1005: 


“The tax assessed in the instant case was for the 
taxable period covered by the month of February, 
1933, to wit, from February 1, 1933, to February 28, 
1933, inclusive. Certainly up until February 7, 1933 
(and it appears most probable not until after the end 
of that period, to wit, February 28, 1933), there had 
been no final indication to plaintiff herein that the 
article which he was selling would be subject to any 
tax, and consequently it would seem that, when plain- 
tiff testifies that he has not included the tax in the 
price of the article and has collected nothing by way 
of this tax from his vendees during the period in ques- 
tion, his statement should be taken as true and cor- 
rect in the light of the circumstances as they existed 
at theswime, | 


In Con-Rod Exchange, Inc. v. Henricksen (D. C,, 
Wash.), 28 Fed. Supp. 924, an action for the recovery of 
an additional manufacturer’s excise tax assessed against 
plaintiff, the court permitted recovery where it was shown 
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that the additional tax for which refund was sought was 
not in contemplation when the sales were made (p. 927): 


“The evidence shows that the sales of rebabbitted 
rods were made at prices fixed by larger competitors 
who published, regularly, price lists. * * * An 
executive officer of the plaintiff testified positively 
that at no time was the price fixed by himself or any- 
one connected with the company so as to include the 
tax. 

“Some of the price lists which the plaintiff sought 
to meet show that the particular competitor had in- 
cluded the excise tax in the price. There is no show- 
ing that plaintiff was aware of that fact. But even 
if there were, it could not be held to outweigh the 
positive statements that a possible excise tax was not 
im contemplation when the price was fixed.”’ (Italics 
by the court.) 


While not strictly cases of wmpossibility of the tax hav- 
ing been included in the price of the articles sold because 
the sales were made both before and after the tax was 
claimed, the following decisions, where contracts of sale 
were made before the manufacturer learned it was sub- 
ject to the excise tax and thereafter continued to sell at 
the same contract price, are pertinent. 

Einson-Freeman Co. v. Corwin, Collector of Int. 

Wage (UD, C., No Y¥.), 29 Med, Sipps smo rev d- 
on grounds of the Statute of Limitations, 112 
ede (Za) 6c3i- 

“The plaintiff contends that it first learned that 
the government claimed the tax in February, 1933. 
After the plaintiff was apprised of the fact that the 
government claimed a tax on the jigsaw puzzles, it 
did not increase the price of the puzzles because of the 
terms of the contract of November 30, 1932. It is 
clear that the tax was not passed on to the vendee.” 
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University Distributing Co. v. United States 
(D. C., Mass.), 22 Fed. Supp. 794, 799: 

“Tt was on April 4, 1933, that the Commissioner noti- 
fied the petitioner that jigsaw or cardboard die 
cut picture puzzles containing more than 50 pieces 
were considered games and ‘subject to the tax as 
imposed by Section 609 of the Revenue Act of 1932.’ 
The terms of the petitioner’s contract with its sole 
distributor were not changed in consequence of this 
ruling, and the tax here involved was not included in 
the price of the article sold or collected from the 
vendee.”’ 


We thus contend, and we believe most reasonably and 
justifiably, that the requirement of Section 621(d) that 
no overpayment of tax shall be refunded wiless the person 
who paid the tax establishes that he has not included the 
tax in the price of the article with respect to which it was 
mnposed or collected the amount of tax from the vendee 
was, and both upon reason and the authorities must have 
been, satisfied by the evidence and the court’s affirmative 
finding thereon that the additional tax, the refund of which 
1s sought, was not assessed against or contemplated by 
the taxpayer until long after the articles with respect to 
which it was imposed had been sold and disposed of and 
“that after said additional tax had been demanded and 
paid no additional biling was made to satd purchasers or 
vendees and no additional amount collected from them.” 
[Finding of Fact XXII, Tr. pp. 151-152. ] 


By very hypothesis the additional tax could not un- 
der such circumstances have been included ‘‘in the price 
of the article with respect to which it was imposed” and 
the amount thereof was not, as found by the court, col- 
lected from the vendees later. 
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ANY EVIDENCE From THE Books AND RECORDS OF THE 
TAXPAYER Was UNNECESSARY IN VIEW OF THE 
EXTRINSIC CIRCUMSTANCES SHOWING THAT THE 
SALES PRECEDED KNOWLEDGE OF THE TAX. 


In the face of the unequivocal and favorable finding 
above discussed it may be idle to speculate upon the rea- 
sons for the court’s adverse conclusion that the appellant 
had failed to establish that the additional tax was not 
passed on to the vendees or purchasers of the Pacific 
Goodrich Rubber Company [Conclusion of Law VII, Tr. 
p. 156]. Presumably it is to be found in the opinion of 
the trial court [set forth in the record at Tr. pp. 95- 
108] wherein it is stated that the only evidence that the 
tax was not passed on was in the form of a stipulation that 
the auditor of the Pacific Company would, if called as a 
witness, testify that he was familiar with its books and 
with the prices at which tires were sold by the taxpayer 
and that the price of tires sold during the period August 
1, 1933, to January 5, 1934, did not include any excise 
tax on the processed cotton contained in the tires. The 
court observed in its opinion: 


“No books of account or sales records were produced 
and no explanation for their non-production was made 
at the hearing, although the Government objected to 
the sufficiency of the proof that was offered on this 
Gnveral factual issue.” [Ir. p. 108.]? 


1It is curious to observe that the court was willing to rely on the 
auditor’s stipulated testimony rather than the books and records as sufficient 
proof of other matters found to he true; as, for example, that no addi- 
tional billing was made to the vendees of the Pacific Company after the 
tax was paid and no additional amount collected from them [cf. Tr. pp. 92 
and 152], or that the 705,806 pounds of processed cotton on which the 
excise tax was assessed were part of the 782,474 pounds of cotton on which 
the floor stocks tax had been paid [cf. Tr. pp. 8S and 145.] 
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It is probable that the court was misled by the language 
of those decisions representative of the more usual situa- 
tion, namely, attempts to recover refunds of taxes which 
were in effect and leviable at the time of the sales which 
gave rise to them. In such a case,’ where the taxpayer is 
cognizant of the tax attaching to his proposed sale and 
where there is every likelihood of his having included it in 
his price and passed it on to his vendee, he may be put 
to stringent proof, from his sales records, records of cost 
and books of account, to establish that he has in fact 
absorbed the tax himself. Accordingly, we believe, the 
trial court may have lost sight of the fact that the addi- 
tional tax in this instance could not in the very nature of 
things have been included “in the price of the article with 
respect to which it was imposed” for the simple reason 
that it had not then been demanded or assessed when the 
articles were sold and further because the taxpayer, as 
found by the court, was informed and believed that it was 
not liable for payment of any additional tax [Finding of 
Fact XXII, Tr. pp. 151-152]. That one circumstance 
alone, when established as it was in this case, made any 
further proof from the books or records of the taxpayer 
unnecessary and redundant unless, contrary to all the evi- 
dence, the court arbitrarily indulged the unwarranted as- 
sumption that the taxpayer included in the price of its 
tires a tax which it was informed and believed it was not 
called upon to pay, which it did not contemplate paying? 


1As, for example, claims for refund of processing taxes under the 
Agricultural Adjustment Act following the adjudication of its unconstitu- 
tionality; Anniston Mfg. Co. v. Davis, supra. 


2“that at no time during the period preceding April 10, 1934, did Pacific 
Goodrich Rubber Company or plaintiff contemplate that Pacific Goodrich 
Rubber Company or plaintiff would be compelled to pay an additional manu- 
facturer’s excise tax of 2%4 cents per pound on the weight of the pro- 
cessed cotton contained in said tires and on which had been paid a floor 
stocks tax under Section 16 of the Agricultural Adjustment Act.” [Finding 
of Fact XXII, Tr. pp. 151-152.] 
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and which was not demanded and which it did not pay 
until long after the articles “with respect to which it was 


unposed had been sold.’ 


No OBjEcTION Was RESERVED OR MADE TO THE 
STIPULATED TESTIMONY. 


However, forgetting for a moment the force of this 
argument, the trial court was still in error in concluding 
that the stipulated testimony of the taxpayer’s auditor as 
to what its books would reflect was insufficient and that the 
plaintiff should have offered the books themselves in 
evidence. 


As we have stated, all the evidence other than certain 
documentary exhibits took the form of a written stipula- 
tion [see Tr. pp. 80-92]. While there was reserved a 
right on the part of the government to object to the ma- 
teriality or relevancy of the stipulated facts, there was 
no reservation of a right to object to any of the stipulated 
testimony upon the ground of incompetency or that it was 
not the best evidence.’ The transcript reflects the follow- 
ing oral stipulation [Tr. pp. 189-190]: 


“Mr. Blanche: If it please the Court. at this time 
I propose to offer a stipulation of facts in this matter 
which has been signed by counsel for the Government 
and counsel for the petitioner, the plaintiff. 


“By stipulation of counsel for the Government, 
there will be no question of a foundation raised. 


1The reservation of the right to object to the sufficiency of the proof 
made is meaningless, going as it does to the quantum of the proof rather 
than the quality of the evidence. A cause of action can he sufficiently 
proved by incompetent evidence if no suitable objection thereto is made. 
Paine v. Willson (8th C.C.A.), 146 Fed. 488, 492; American Surety Co. 
v. Scott (10th C.C.A.), 63 Fed. (2d) 961, 964; 23 Corpus Juris. “Evidence,” 
§ 1783, p. 39. 


on 


However, there may be raised, either at this time, or 
at the time of the filing of the brief, a question re- 
garding, or questions regarding, the materiality of 
the facts stipulated to, the relevancy of the facts 
stipulated to and of the sufficiency of the proof made. 


“We appreciate that the latter may always be 
raised, but in order that there be no misunderstanding 
we make that statement. 

* x 2k x * S * 2 


“This stipulation, if the Court please, takes two 
forms. The first form is a stipulation as to ultimate 
facts, these having to do with items that are not 
denied in the first amended petition. The second 
takes the form that if two particular witnesses were 
called they would testify as set forth in the stipula- 
tion. 

“Is that a correct statement, Mr. Jewell— 

“Mr. Jewell: That is a correct statement. 

“The Court: 1 suppose that the stipulation that 
they would so testify is also made subject to the ma- 
teriality and relevancy of that evidence. 

“Mr. Blanche: Yes, Your Honor.” 


That no right to object on the ground of competency of 
the evidence was reserved is illustrated by the companion 
stipulation made respecting the government’s proof: 


“Mr. Blanche: If the Court please, I believe that 
we may have a stipulation from counsel for the Gov- 
ernment to the effect that the materiality and the 
relevancy of the exhibits introduced by the Govern- 
ment, not as to the competency, may be raised at any 
time. 

“Mr. Jewell: So stipulated.” [Tr. pp. 257-258. | 
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The objection, which made its appearance for the first 
time in the Government’s reply brief, to bring itself within 
the reservation of the stipulation attempted to cloak itself 
in the guise of an objection to the materiality of the stipu- 
lated testimony rather than its competency as secondary 


evidence. In the reply brief it was stated: 


“Plaintiff's only offer of proof consists of the 
statement of one of its officers (submitted in stipu- 
lation form). The Government objects to the ma- 
teriality of these statcments on the ground that they 
are not the best evidence to show that the tax was 
not passed; that the best evidence consists of the books 
and records of sales of plaintiff’s predecessor.” [Tr. 


pe Z03. | 


It is thus apparent that no right to object to the stipu- 
lated testimony upon the ground that it was not the best 
evidence was reserved in the stipulation,’ that no appro- 
priate or timely objection on that ground was inade at all, 
and that the first intimation of the objection appearing as 
it did in the government’s trial brief left appellant with- 
out the opportunity of offering the original evidence of 
the books and records themselves (assuming it to have 
been necessary which we dispute). A subsequent motion 
on the part of appellant to reopen to introduce this original 
evidence was denied and error of the court in so ruling is 
made the subject of our fourth point in this brief. 


1And there was very good reason as this case fittingly iflustrates: A 
timely objection to competency will permit the party to produce other 
and competent evidence. See Point IV below. An objection going to 


relevancy or materiality does not presuppose the power to cure it with 
other alternative evidence. 
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Proper OBJECTION Must BE TAKEN TO EXCLUDE 
SECONDARY EVIDENCE. 


The best evidence rule does not exclude secondary evi- 


dence unless objection is made upon that precise ground. 


Kansas City S. R. Co. v. C. H. Albers Commis- 
maisston Co., 223 U. S. 573, 56 L. Ed. 55655077 


“The uncontradicted testimony of witnesses likely 
to be informed on the subject disclosed the existence 
of an applicable lawful rate on the northern line from 
Omaha to Kansas City. True, this testimony was not 
the best evidence, but, being offered and admitted 
without objection, it was evidence which could not 
be disregarded.” 


Roberts v. Graham, 6 Wall. 578, 18 L. Ed. 791, 
792: 


“Tf parol evidence be received without objection, to 
prove the contents of a record, it is sufficient for that 
purpose. Newberry v. Lee, 3 Hill, 533. In Mc- 
Micken v. Brown, 6 Mart. (N. S.) 86, the defendant 
made no objection to the introduction of the testi- 
mony, but prayed the court to instruct the jury that 
it was insufficient to warrant a verdict against ham. 
The jury found for the plaintiff. It was held by the 
appellate court that he should have objected to the 
admission of the evidence and that, not having done 
$0, he was concluded by the verdict. The judgment 
was affirmed.” 


Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299, 
SO. 


American Surety Co. of New York v. Scott (10th 
C.C.A.), 63 Fed. ( Zd) mole: 
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United States v. Aluminum Co. of America (D. C., 
Ne Y.) 35 Fed Supp. 320, 826; 


Jones on Evidence (3rd Ed.), § 202, p. 291; 
23 Corpus Juris, ‘Evidence,’ § 1783, p. 39. 


This is similarly the rule in the California courts which, 
pursuant to Rule 43 of the Federal Rules of Civil Pro- 
cedure, governs actions in the United States Court. 

People v. One Ford V-& Coach, 21 Cal. App. (2d) 
445, 449; 69 Pac. (2d) 473; 
Goode v. Smith, 13 Cal. 81, 84; 


McCornish v. Kaufman, 43 Cal. App. 507, 510, 
185 Pac. 476; 


Eversdon v. Mayhew, 85 Cal. 1, 10; 21 Pac. 431; 


Si. Vincent's Inst. v. Daws, 129 Cal. 20, 23; 61 
Pac. 477; 


2 Cal. Jur., § 473, p. 804; 
OrCal. Jw., § 137, p. 858. 


Even Ir SECONDARY THE EVIDENCE WaAs ADMISSIBLE 
UnNpDER THE RULE RELATING TO SUMMARY EVI- 
DENCE. 


However, even had objection to the stipulated testimony 
of the auditor |Tr. pp. 83-88, 90-92] been reserved and 
timely and properly made, it would not have been well 
taken. It was stipulated that the witness in question. 
George Hubbell, was the auditor and cashier of the Pacific 
Company [Tr. p. 84]; that he kept its books and records 
[Tr. p. 85] and knew whether or not there was included 
in the price of the tires sold by Pacific Company during 
the period from August 1, 1933, to January 5, 1934, any 
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amount to cover any excise tax on the processed cotton 
contained therein (on which processed cotton a tax had 
already been paid under the Agricultural Adjustment Act 
[Tr. p. 85]), and that, in fact, there was not included in 
the price of the tires any amount to cover any excise tax 
on the weight of processed cotton therein [Tr. p. 91]. 


As stated in Burton v. Driggs, supra, at p. 302 of 22 
Lede: 


“When it is necessary to prove the results of 
voluminous facts, or of the examination of many 
books and papers and the examination cannot be con- 
veniently made in court, the results may be proved 
by the person who made the examination. I Greenl. 
Ev., sec. 93.” 


Stephens v. United States (9th C.C.A.), 41 Fed. 
(2d) 440, 444; cert. den. 282 U. S. 880, 75 L. 
ides 7 7: 
“It was not incumbent upon the prosecution to intro- 
duce the books in evidence. Such requirement would 
be fundamentally inconsistent with the reasons un- 
derlying the rule that qualified accountants may testify 
to computations, deductions, or summaries where the 
material facts to be shown can be ascertained only by 
the inspection of a large number of documents or the 
analysis of complicated accounts.” . 


United States v. Kelley (2nd C. C. A.), 105 Beas 
(2d) sor Slee 

Rowland v. Boyle, 244 U. S. 106, 108, 61 L. Ed. 
1022 023 

Jones on Evidence (3rd Ed.), § 206, p. 299; 

Annotation 66 A. L. R. 1206. 
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This likewise is the rule of evidence in California. 

Code of Civil Procedure, § 1855 (5); 

People v. Dole, 122 Cal. 486, 496; 55 Pac. 581; 

faa Paany Co. v. Galictt, 137 Cale 174, 176° 
69 Pac. 985; 

Globe Mfg. Co. v. Harvey, 185 Cal. 255, 261; 196 
leac. ZO: 

Kinney v. Maryland Cas. Co., 15 Cal. App. 571, 
ay ll> Pac, 456. 


THE STIPULATED TESTIMONY Was IN Fact PRIMARY 
EVIDENCE. 


But was the stipulated testimony of Mr. Hubbell in 
fact secondary rather than primary evidence? He was 
the auditor and cashier of the Pacific Goodrich Rubber 
Company and testified from his own knowledge that the 
price of the tires sold during the period in question did 
not include any amount to cover any excise tax on the 
processed cotton contained therein [Tr. p. 91]. Who was 
in a better position to know this fact and to testify to 
it than the auditor and cashier? And is the assumption 
(for it is no more than an assumption of the Govern- 
ment’s counsel and the trial court) warranted that the 
inclusion or noninclusion of this tax (which had not yet 
been assessed or demanded) in the price of the tires sold 
could only have been proved by the books and records of 
the company? We think not. Conipare R. Hoe & Co. v. 
Comiunissioner ta Internal Revewwe (2d C.C.A.). 30 Fed. 
(2d) 630, where petitioner was called upon to establish 
that certain moneys paid to it by the government on recon- 
version of its plant from wartime to peacetime operation 
was no more than the actual cost thereof to the company 
and hence was improperly included as taxable income. 
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Kelly, the vice president who was in charge of petitioner’s 
business during the reconstruction period, testified that he 
knew that the losses and expenses incident to the recon- 
version were greater than the $324,000 which was paid 
by the Government. It was held to be error for the Com- 
missioner and the Board of Tax Appeals to have stricken 
this testimony “upon the ground that the books are the 
best evidence and that it rests entirely in the witness’ 
opinion,” page 634: 

“The objection that the books were the best evi- 
dence was clearly insufficient, for they were not neces- 
sary at all as a part of the taxpayer’s proof. * * * 
The testimony of Kelly was not secondary evidence. 
Central Commercial Co. v. Jones-Dusenbury Co. 
(C.C.A.), 251 F. 13. If it was not sufficiently spe- 
cific, the objection should have been taken for that 
reason, so that the taxpayer could elaborate it fur- 
ther. Burton v. Driggs, 20 Wall. 125, 22 Tage 
299. The witness was a person who, more than any 
one else, knew the facts and could estimate the ex- 
pense and loss. We cannot say that his uncontra- 
dicted statement that there were expenses greater than 
the payment made should go for nothing, * * *” 


In Central Commercial Co. v. Jones-Dusenbury Ca. (7th 
C.CA.), 251 Fed 13) the conttmcratedman ama. 

“As appears from the contract, defendant con- 
tracted with plaintiff for the product of A. E. Turner 
& Co., and only that. The defense interposed was 
that plaintiff undertook to work off upon defendant 
rosin of other manufacturers. To refute this charge 
plaintiff, among other evidence, introduced the testi- 
mony of the two alleged best qualified witnesses, who 
swore unqualifiedly to the statement that no rosin 
but that manufactured by Turner & Co. within the 
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conditions named in the contract was delivered by 
plaintiff to defendant, nor was any other included in 
faeerosin involved in thisesuit.~* * * 

“Defendant now raises the point that plaintiff had 
better evidence as to the rosin manufactured by 
Turner & Co., viz. a certain book alleged to contain 
records of the daily production and all other rosin 
manufactured by Turner & Co. during the contract 
period, which, defendant insists, should have been in- 
troduced in evidence on the trial as being the best 
evidence of such production. 

“The contention is, to say the least, novel. The 
evidence introduced was in no sense secondary. It 
was primary in its nature. There was no denial of 
it. It may be that defendant could have found in the 
production records some better data for cross-ex- 
amination, or evidence more conclusive to its counsel’s 
mind, but the proposition that the rule requiring the 
production of the best evidence applies to circum- 
stances and conditions such as here prevail does not 
comimend itself to us.” 


And in cases involving the identical question here in 
issue, whether the incidence of a tax has been passed on. 
oral evidence has been held competent and sufficient. 


C. B. Cones & Sow Mfg. Co. v. United Siates (7th 
ee), 123. Fed. (2d) 7330. ses. 
“Its general manager testified that the vendees would 
not stand for the addition of the tax and that it 
was not included in any other sales.” 


Marchand Co. v. Higgins, Collector of Internal 
imevomme: (D. C., N. Y.), 36 Fed. Sitpp. 792. 
794 : 

“There is a condition precedent to recovery which 

is imposed by statute on the plaintiff. Section 621(d) 
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conditions named in the contract was delivered by 
plaintiff to defendant, nor was any other included in 
the rosin involved in this»suit. * * * 

“Defendant now raises the point that plaintiff had 
better evidence as to the rosin manufactured by 
Turner & Co., viz. a certain book alleged to contain 
records of the daily production and all other rosin 
manufactured by Turner & Co. during the contract 
period, which, defendant insists, should have been in- 
troduced in evidence on the trial as being the best 
evidence of such production. 

“The contention is, to say the least, novel. The 
evidence introduced was in no sense secondary. It 
was primary in its nature. There was no denial of 
it. It may be that defendant could have found in the 
production records some better data for cross-ex- 
amination, or evidence more conclusive to its counsel’s 
mind, but the proposition that the rule requiring the 
production of the best evidence applies to circum- 
stances and conditions such as here prevail does not 
commend itself to us.” 


And in cases involving the identical question here in 
issue, whether the incidence of a tax has been passed on, 
oral evidence has been held competent and sufficient. 


GB. Comes & Son Mfg. Co. vu. Utitted Stetes (7th 
ere. ),. 123. Fed Jed esses. 
“Its general manager testified that the vendees would 
not stand for the addition of the tax and that it 
was not included in any other sales.” 
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of the Revenue Act of 1932, 26 U.S. C. A. Int. Rev. 
Code, § 3443(d), places a burden on the taxpayer 
who seeks to recover manufacturer’s excise taxes to 
show that the tax has not been passed on to the trade. 
Testimony to this effect was given by Mr. Brooks, a 
witness for the plaintiff. The defendant interposed no 
contradictory evidence on this score. I hold that the 
plaintiff sustained the burden of proof imposed by 
statute. Biesmammyv. Shea, ©. C., 28 fF. SuppeZzios: 


Duradene Co. v. Magruder, Collector of Internal 
Revenue (D. C., Md.), 21 Fed. Supp. 426, 431; 
aff'd. 95 Fed. (2d) 999: 

“As to this, I find from the testimony that the plain- 
tiff did not pass on the tax but itself sustained its 
burden. This is the categorical statement of the prin- 
cipal officer of the plaintiff not shaken by cross- 
examination or other circumstances.” 


Biermann v. Shea (D. C., N. Y.), 28 Fed. Supp. 
23, 2167 
“The presumption relied upon by the government was 
rebutted by the plaintiff by uncontradicted evidence 
that he absorbed or bore the burden of the tax.” 


Ney v. United States (D. C., Va.), 33 Fed. Supp. 
504, 55/7: 

“The fact remains that we have the testimony of a 
very considerable number of credible witnesses em- 
ployed in and exercising a certain amount of authority 
in the various departments of the plaintiffs’ store and 
each of these witnesses has testified with positiveness 
that they remember the occasion of the imposition of 
this tax because of the duties imposed upon them in 
ascertaining the amount thereof, and who testify with 
equal positiveness that there was no increase in prices 
of any article as a result of this tax or following it 
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and that the tax was not passed on to the consumer 
in the shape of any increase in prices or otherwise; 
that the sales policy of the store and its prices were 
in no way altered in any respect; and there is no con- 
tradiction of these statements whatsoever and no evi- 
dence introduced which tends in any way to discredit 
them. Under the circumstances, the court would 
have to adopt the arbitrary attitude of disbelieving 
these witnesses, which it does not do, and where 
there is no evidence to justify such disbelief, in order 
to hold that there has been no proof on the part of 
the plaintiffs of the claim which they have made, 
namely, that they paid this tax themselves and in no 
way passed any part of it on to the consumer.” 


Con-Rod Exchange, Inc. v. Henricksen, 28 Fed. 
Supp. 924, 927: 

“An executive officer of the plaintiff testified posi- 
tively that at no time was the price fixed by himself 
or anyone connected with the company so as to include 
tine tax.” 


Summarizing then this second point of our brief. we 
urge error on the part of the trial court in concluding 
that appellant failed to establish that the additional tax 
was not passed on, first and principally because in the very 
nature of things consistent with the court’s Finding XXII 
the tax cowld not have been included in the price of the 
articles with respect to which it was imposed; second, if 
this erroneous conclusion is based upon the fact that the 
stipulated testimony of the auditor was not the best evi- 
dence and that the books of Pacific Company should have 
been introduced, the court doubly erred because no ap- 
propriate objection to the stipulated testimony was _ re- 
served or made and in any event such evidence under the 
authorities 1s unobjectionable and sufficient. 
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A Transferee of “the Person Who Paid the Tax” May 
Establish the Facts Required To Be Shown by 
Section 621(d) of the 1932 Revenue Act. 


Closely related to both the first and second points argued 
in this brief was the third and final ground, as reflected in 
the conclusions of the trial court, for its judgment adverse 
to appellant. We have shown above that the circum- 
stances under which appellant acquired its right to pur- 
sue this action for recovery of the additional manufac- 
turer’s excise tax, which the trial court found to have 
been wrongfully and illegally collected, was not such as to 
fall within the prohibition of R. S. § 3477 and that hence, 
as successor in interest of the taxpayer, appellant could 
properly maintain this action for refund; we have similarly 
shown that in view of the facts found by the court appel- 
lant must necessarily have established that the additional 
tax was not included “in the price of the article with 
respect to which it was imposed” (Section 621(d) of the 
1932 Revenue Act) and the court itself affirmatively found 
that the taxpayer had not “collected the amount of the 
tax from the vendee” later [Section 621(d); Finding 
XXII, Tr. p. 152]. The trial court, however, in its Con- 
clusion of Law VI [Tr. p. 156] concluded that under 
Section 621(d) only “the person who paid the tax” can 
establish the facts required to be shown, namely. that the 
tax had not been passed on, and that appellant was not 
“the person who paid the tax.” 


At first blush this legal nicety is somewhat disconcerting 
as it would effectively prevent every transferee by opera- 
tion of law from maintaining action for the recovery of 
manufacturer’s excise taxes notwithstanding the undis- 
puted fact, concurred in by the Bureau of Internal Revenue 
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mecmecG. ©. M. 21058, 193921.C. B. part 1, p. 280)mthat 
an assignee by operation of law is not within the prohibi- 
tion of R. S. § 3477. We cannot bring ourselves to believe 
that this court will concur in so literal and narrow a con- 
struction of Section 621(d) as to prohibit recovery of 
illegally collected or erroneously paid manufacturer’s ex- 
cise taxes by receivers, by trustees in bankruptcy, by exe- 
cutors, administrators, or by any successor in interest 
through operation of law simply because Section 621(d) 
is so worded as to lend itself to the possible interpretation 
that “the person who paid the tax” must himself establish 
that the tax has not been included in the price of the 
article sold. The purpose to be effected by the limitation 
of Section 621(d) we have mentioned above (p. 35). and 
clearly both Congressional intent and the Bureau of In- 
ternal Revenue’ will be satisfied if it is established that the 
person who paid the tax has not included the tax in the 
price of the article with respect to which it was imposed 
or that he has not collected the amount of the tax from 
the vendee, and this irrespective of from whom the re- 
quisite proof may emanate. 


Though the exact question has not been previously de- 
cided we are not without the aid of valuable precedents 
under analogous statutes. 


mection 902 of the Revenue Act of 1936 (7 U.S.C.A. 
§ 644) makes provision of refunds of taxes paid under the 
Agricultural Adjustment Act: it provides: “No refund 
shall be made or allowed, in pursuance of court decision 
or otherwise, of any amount paid by or collected from 
any claimant as tax under this chapter. unless the claimant 


See discussion helow of G. C. M. 21058, reported in 1939-1 C. B. 
part I, p. 280 and note that this ground of the decision was not urged by 
the government here but was the brain child of the trial court itself. 
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establishes * * * (a) That #e bore the birdenver 
such amount and has not been relieved thereof nor reim- 
bursed therefor nor shifted such burden, directly or in- 
directly.” 


Section 903 of this Act (7 U.S.C.A. § 645) provides 
“No refund shall be made or allowed of any amount paid 
by or collected from any person as tax * * * unless 
a claim for refund has been filed by such person, etc.” 


It will be noted that these limitations, like that of 
Section 621(d), purport to require the personal proof and 
personal claim of the taxpayer, but it has nevertheless 
been held that an assignee by operation of law can recover 
thereunder upon establishing the requisite proof. 


In Roomberg v. United States, 40 Fed. Supp. 621, the 
identical question was raised where the sole stockholder 
of a dissolved corporation sought recovery of floor stocks 
taxes paid under the Agricultural Adjustment Act. The 
government contended that: 

“under Sections 902 and 903 refunds can be made 
only to the person paying the tax, and that the tax 
was paid by the corporation and not by Roomberg 
individually.” 


The court, as noted above, denied the motion to dismiss 
and held that inasmuch as Roomberg was the sole bene- 
ficial owner of the assets of the corporation he was in 
effect the taxpayer. 


In G. C. M. 21058, 1939-1 C. B. part I, p. 2603aae 
Wenchel, Chief Counsel of the Bureau of Internal 
Revenue, rendered an opinion as to whether or not an as- 
signee by operation of law. in that case a reorganized 
corporation, could recover processing taxes paid by its pre- 
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decessor in interest. After observing that an assignee by 
operation of law did not fall within the prohibition of 
R. S. § 3477, the opinion goes on to state, page 281: 


“The question remains as to whether a_ proper 
claim for refund has been filed in this case. 


“Section 903 of the Revenue Act of 1936 provides 
that “No refund shall be made or allowed of any 
amount paid by or collected from any person as tax 
under the Agricultural Adjustment Act unless after 
the enactment of this Act, and prior to July 1, 1937, 
a claim for refund has been filed by such person 
* « *? The person who paid the tax in this case 
was the M Company. However, that company, if 
still in existence, has neither interest nor title to the 
claim for refund. The N Company ‘stands in the 
shoes’ of the M Company, having acquired all right, 
title, and interest in the claim against the Government. 
In National Foods, Inc., v. United States (82 Ct. CL, 
627, 13 Fed. Supp. 364, certiorari denied October 12, 
1936) it was held that the assignor of a claim against 
the Government (which claim had been transferred 
by operation of law) was not the proper party to 
maintain a suit to recover on the claim. Jt ts held in 
the present case that the N Company is the proper 
party to file the refund claim.” 


This manifestly sound opinion of the Bureau adheres to 
the doctrine of those decisions holding that the term “‘tax- 
payer” or “person paying the tax” should be given a liberal 
interpretation to include the transferee of a taxpayer. 
The language of the Second Circuit Court of Appeals in 
Olsen v. Helvering, 88 Fed. (2d) 650, might well be 
paraphrased to fit this case. It was there held that a 
notice of deficiency which under Section 272(a) of the 
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Revenue Act of 1928 (26 U.S.C.A. § 272), the Commis- 
sioner was required to address to the “taxpayer” was 


sufficient though addressed to the decedent rather than to 
his administrator. the technical “taxpayer.” Said the court. 
6 


G tax Staiuée in the archatc spirit necessary to defeat 
itis izev: the notice is only to advise the person who 
is tO pay the Genciency that the Commissioner means 
to assess him: umvthing that docs this unegutvocally 
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is good enough.”* 


Burnet. Commissioner of Iniernal Revenue v. San 
rua & Investment Co.. decided by this court in 
32 Fed. (2d) 125, similarly heid that notices of deficiency 
mailed to a dissolved corporation. San Joaquin Fruit Com- 
pany, were nat imsuficiemt as against its transferee and 
successor in interest, San Joaquin Fruit & Invesunent 
Company. As transferee and in tact the sole stockholder 
oi the dissolved corporation (see p. 125), this court held 
that under Section 280 of the Revenue Act of 1926 (26 
U.S.C.A.. $1059(a)(1)) it would ‘be liable for the tax 
liabilities of its predecessor in interest and as such was in 
fact the real as well as the apparent taxpayer. and con- 
cluded, page 128: 

“In the instant case the transferee. the taxpayer 
in fact and in law. received the notice of deficiency 
in the tax of the tramsferee’s predecessor. The trans- 
feree’s own pleadimgs clearly show that such notice 


this coum mich: well bold thet 1 wa: unwillieag to 
622(é) tw the archaic sminii Meressary to detest this 
is Gaty to avoid cnjost enrichses: anid te caeblish 
been nested on; amwibicte thet establishes this on- 
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conveyed the necessary information; namely, a de- 
ficiency in the tax, for which the transferee was 
sought to be held liable, and was in fact and in law 
liable. The mere failure so to designate the trans- 
feree is not fatal, nor does it deprive the Board of 
Tax Appeals of its jurisdiction over the proceedings 
and to determine the issues there involved. 


“In view of the Supreme Court’s liberal attitude 
toward this statute as a remedial measure, we do not 
feel inclined to deny the Government its right to col- 
lect its taxes merely because it failed to label the 
transferee as such.” 


United States v. Updike, 281 U. S. 489, 74 L. Ed. 984, 
presented the same question in the guise of the applica- 
tion of the statute of limitations. Said the court, page 


404: 


“Indeed, when used to connote payment of a tax, it 
puts no undue strain upon the word ‘taxpayer’ to 
bring within its meaning that person whose property. 
being impressed with a trust to that end, is subjected 
to the burden. Certainly. it would be hard to con- 
winee siich a person that he had not paid’a tax” 


Of similar import 1s United States v. Markowits (D. C.. 
Cal.), 34 Fed. Supp. 827, where the court held, page 830: 


“There is no reasonable basis to assume that Con- 
gress, in using the word ‘Taxpayer. intended to ex- 
clude the transferee of the assets of a taxpayer and 
liable for the tax as such. from the provisions of a 
portion of the statute, thereby creating a shorter 
statutory period for the commencement of an action 
for the tax against him than is provided for the com- 
mencement of the action against the taxpayer him- 
Self. 
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In Phillips v. Commissioner of Internal Revenue (2nd 
C.C.A.), 42 Fed. (2d) 177, afhrmed”283 U. Sisco 
L. Ed. 1289, the question was presented a little differently. 
Delinquent corporate income taxes of a dissolved corpora- 
tion were assessed against Phillips, one of its eleven stock- 
holders as “‘transferee’’ under Section 280 of the 1926 
Revenue Act (26 U.S.C.A. § 311). When he sought to 
appeal from the decision of the Board of Tax Appeals it 
was urged that inasmuch as the right of review given un- 
der Section 1001 of the Revenue Act of 1926 (cf. 26 
U.S.C.A. § 1142) is restricted only to the Commissioner 
or the “taxpayer” and petitioner was not the taxpayer, 
the court had no jurisdiction. In disposing of this con- 
tention the court said, page 179: 

“The precise point now under consideration was dis- 
cussed in Routzahn v. Tyroler, 36 F. (2d) 208 
(CCA. 6), and we agree with the view there ex- 
pressed that the statutory definition of ‘taxpayer’ (26 
USCA § 1262) is not seriously inaccurate as applied 
to a transferee. This view finds added support in 
the language of the Supreme Court in United States 
v. Updike, 50 S. Ct. 367, 369, 74 L. Ed. 984.” 


To the same effect see: 


Routsahn v. Tyroler (6th C.C.A.), 36 Fed. (2d) 
208: cert. den. 281 U. S. 734, 74 L. Ed. 1149; 


Commissioner of Internal Revenue v. New York 
Trust Co. (2d C.C.A.), 54 Fed. (2d) 463, 465; 
cert. den. 285 U. S. 556, 76 L. Ed. 945; 


White v. Hopkins (5th C.C.A.), 51 Fed. (2d) 
159, 162-163; 


Skaneateles Paper Co., 29 B. T. A. 150, 154. 
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Without the quotation from or citation of further 
authorities it is apparent that such phrases in the Revenue 
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Acts as “taxpayer.” “person subject to the tax” or ‘‘per- 
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son who paid the tax” are not, unless reason and the con- 
text so require, inelastic terms but include and properly 
include the real party in interest whether or not that 
person falls within the technical designation of ‘‘the per- 


son who paid the tax.” 


THE PHRASE ““PERSON Wuo PAID THE TAX” IN SECTION 
621(d) Has Been HeEtp to INCLUDE OTHERS THAN 
THE ACTUAL TAXPAYING ENTITY. 


It is not without considerable interest to note that set 
in another context the phrase “the person who paid the 
tax” as contained in Section 621(d) of the 1932 Revenue 
Act has been construed to include not only the technical 
taxpayer but also its corporate afhliate. It will be recalled 
that the section prevents the recovery of a refund unless 
“the person who paid the tax establishes * * * that 
he has not included the tax in the price of the article with 


respect to which it was imposed.”’ 


In Bourjois, Inc. v. McGowan, Collector of Internal 
Revenue (D. C., N. Y.), 12 Fed. Supp. 787, affirmed 85 
Fed. (2d) 510, action was brought to recover additional 
Mamumacturers excise taxes collected from plaintiff. 
Plaintiff utilized wholly owned subsidiary sales corpora- 
tions through whom it distributed its products and while 
plaintiff’s sales price to its subsidiaries did not include 
any additional amount for the tax. the sales corporations 
did collect the tax from their purchasers. In short, while 
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“the person who paid the tax” did not include the tax in 
its prices its subsidiaries did. In dismissing the action 
the court stated, page 793: 


“Tt is to be assumed, therefore, that the prices now 
charged by the sales corporations include an amount 
equal to the tax computed on the selling price of the 
sales corporations, which price has been determined 
to be the selling price of the plaintiff, the manufac- 
turer. * * * Bourjois, Inc., itself has not col- 
lected the additional tax. The sales corporations 
have. The effect 1s the same as though plaintiff had 
collected it. 

“Section 621(d) of the Revenue Act of 1932, 26 
U.S.C.A. §1481 note, provides: ‘No overpayment 
of tax * * * shall * * * be retindcd 
unless the person who paid the tax establishes * * * 
(1) that he has not included the tax in the price of 
the article, * * * or (2) that he has*reparcione 
amount of the tax to the ultimate purchaser.’ The 
purchaser having paid the tax, the plaintiff sustained 
no loss. United States v. Jefferson Electric Mfg. 
Co., 291 U. S. 386, 54 S. Ct. 443, 78 L. Eudsseee 


In Campana Corporation v. Harrison (7th C.C.A.), 
supra, where sales were made through a subsidiary selling 
corporation and the parent manufacturing company paid 
the manufacturer’s excise tax for the refund of which 
that action was brought, it was necessary for the court to 
find that neither the taxpayer nor the selling corporation 
passed on the tax, page 408: 

“We conclude therefore that there is evidence show- 


ing that neither the taxpayer nor the Sales Company 
passed on the additional tax of $3,121.72.” 
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And see to the same general effect: 


Albrecht & Son v. Landy, Collector of Internal 
Revenue (8th C.C.A.), 114 Fed. (2d) 202; 


Ayer Co. v. United States (Court of Claims), 38 
Fed. Supp. 284; 


Andrew Jergens Co. v. Contor (D. C., Ohio), 31 
Fed. Supp. 61. 


If thus the affiliated selling corporation may be treated 
as “the person who paid the tax”’ within the meaning of 
that phrase in Section 621(d) in determining whether the 
incidence of the tax has been passed to the ultimate buyer 
no different connotation can be given the phrase when the 
parent and successor in interest seeks to establish under 
the same section that the tax has not been included in the 
price of the articles sold. We reiterate that to hold other- 
wise as did the trial court in its Conclusion of Law VI [Tr. 
p. 156] would eftectively preclude the refund or recovery 
of illegally collected manufacturer’s excise taxes by trus- 
tees in bankruptcy, receivers, executors, administrators or 
any such similar successors in interest by operation of 
law. 


As “the person who paid the tax”’ is now dissolved and 
no longer in being and hence not available as a witness 
for the appellant, the words of Mr. Chief Justice Hughes 
in Anmston Mfg. Co. v. Dawns, Collector of Internal 
deomemmmee, 301 U. S. 337, 352, 81 L. Ed. 1143, 1153, are 
not inappropriate: 

“When the Congress requires the claimant. who has 
paid the invalid tax, to show that he has not been 
reimbursed or has not shifted its burden. the pro- 
vision should not be construed as demanding the per- 
formance of a task, if ultimately found to be in- 
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herently impossible. as a condition of relief to which 
the claimant would otherwise be entitled. There is 
ample room for the play of the statute within the 
range of possible determinations.” 


THAT THE ADDITIONAL TAX Was Not In Fact PASSED 
on Was In Fact ESTABLISHED BY “THE PERSON 
Wuo Paip THE TAX.” 


Let us, however, approach the matter from another 
point of view for a moment. Is it in fact true, assuming 
our initial premise that appellant as successor in interest 
of the taxpayer is not prohibited from maintaining this 
action, that ‘‘the person who paid the tax” has not in truth 
established the facts required by Section 621(d) to be 
established? The “person who paid the tax” in this in- 
stance is, Or was, a corporation which can act only 
through its officers and agents. George Hubbell, whose 
testimony was stipulated, testified that he “was an agent 
and employee of Pacific Goodrich Rubber Company, to 
wit, the cashier and/or auditor of said company” [Tr. p. 
84]. He also testified from his knowledge of the books of 
that company and to the facts that those books and records 
would disclose. While the witness was not at the time 
of trial an agent and employee of the Pacific Company, 
the taxpayer, because of its dissolution several years pre- 
viously, the net result of the evidence adduced was identi- 
cally the same as though the Pacific Company itself had 
then been in existence and Mr. Hubbell, its auditor and 
cashier, had testified as agent of the corporate taxpayer 
to the end of establishing the facts required by Section 
621(d), to wit, that the additional tax had not been in- 
cluded in the price of the articles with respect to which it 
was imposed. 
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If, as the trial court concluded | Conclusion of Law II, 
Tr. p. 154], the refund of this additional manufacturer’s 
excise tax, which was “erroneously, illegally and unjustly 
demanded and collected from the plaintiff’s predecessor in 
interest,’ can be prosecuted under the equitable remedy 
of money had and received,’ it argues strange for a court 
of equity to deny relief upon the sole ground that ‘‘the 
person who paid the tax” had not itself established the 
necessary facts when those facts were. by hypothesis, 
established by one of its own officers testifying from its 
own records. 


SECTION 621(d) ReLATEs ONLY To THE MATTER OF 
REQUISITE PROOF; THE RIGHT oF RECOVERY FROM 
THE GOVERNMENT Is FouND IN OTHER STATUTES 
WHich Do Not Limir REFUNDS ONIy vo 2mE 
PERSON PAYING THE TAX. 


Not to be overlooked is the fact that Section 621(d) 
goes only to the requisite proof to be made before a re- 
fund can be had, it does not confer the right to a refund 
of taxes erroneously or illegally collected. The right of 
recovery and the authority of the Commissioner to refund 
such erroneously or illegally collected taxes is to be found 


imeereed Stats. § 3220° I. R. C. § 3770(a)(1) (26 


1Thus in its opinion the trial court stated: 


“We also incline very strongly to the conelusion that, apart from 
the right of the taxpayer to a refund of the wrongfully demanded and 
collected excess taxes under the applicable revenue laws, the record 
before us entitles the taxpayer to the refund under the cquitable 
remedy of money had and received. See Bull, Executor, v. United 
States, 295 U. S. 247; Anniston Mig. Co. ¥. Davis, 301 U. S. 337, 
at page 350.” [Tr. p. 101.] 


2See Dodge uv. Osborn, 240 U. S. 118, 60 L. Ed. 557: Haskins Bros. 
& Co. v. Morgenthau (U. S. Ct. of App.), 85 Fed. (2d) 677, 684, Cert. 
deniede zo) U. S. 588, 81 L. Ed. 433; Mele 2. Hopkins (th C.CA.), 
51 Fed. (2d) 159, 161; Aarno-Smith Co. v. Maloney, Collector, etc. (3rd 
Gy elZ2 Ked: (2d) 690, 692. 


eo 
U.S.C.A. § 3770(a)(1)) which, it will be noted, does not 


restrict the Commissioner of Internal Revenue to the mak- 
ing of refunds only to the tapayer’ but in general terms 
authorizes the Commissioner ‘‘to remit, refund and pay 
back all taxes erroneously or illegally assessed or collected.” 
There being no limitation as to the particular person to 
whom refund is to be made, it is implicit in the statute 
that it shall be made to the person lawfully entitled thereto, 
in this instance not the dissolved taxpayer but its assignee 


and successor in interest. 


Going as it does then only to the method of proof and 
not to the right of recovery, we reiterate, first, that the 
requirements of Section 621(d) are satisfied if it 1s estab- 
lished (and not necessarily only by “the person paying 
the tax”) that “the person paying the tax” has not in- 
cluded the tax in the price of the article with respect to 
which it was imposed; second, that the phrase “the person 
who paid the tax” includes and has been interpreted to 
include transferees by operation of law and closely held 
corporate affiliates; and, third, that in reality it was in 
fact “the person who paid the tax” who established by 
testimony of its agent and employee the necessary facts 
required by Section 621(d). 


1As is the case with respect to refunds of income, war-profits or excess 
profits taxes. See I. R. C. § 322(a) which authorizes refunds “to the 
taxpayer.” 
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IV. 
In Refusing Appellant the Right to Reopen Its Case 
to Introduce Further Proof the Trial Court 
Abused Its Discretion. 


The decision from which this appeal has been prosecuted 
was adverse to appellant upon three distinct grounds: that 
appellant acquired its right to the refund by assignment 
from the Pacific Company and that the assignments were 
void under Rev. Stats. § 3477; that appellant had not 
sufficiently established that the additional tax was not 
passed on to the vendees of Pacific Company; and that in 
any event Pacific Company as “the person who paid the 
tax” was the only one under the terms of the statute 
who could establish that the tax had not in fact been in- 
cluded in the price of the tires with respect to which it 


was imposed. 


Not one of these grounds of decision was urged by 
either the Commissioner of Internal Revenue when the 
respective claims for refund were rejected or by the 
Government at or before the trial or at any time until 
after its conclusion. The asserted invalidity of the as- 
signments and the limited construction placed upon Section 
621(d) of the 1932 Revenue Act were in fact points not 
advanced by the appellee at all and appeared for the first 
time in the written opinion of the trial court. 


The conclusion of the court that appellant had failed 
to establish that the additional tax had not been passed 
on to the vendees of the Pacific Company within the re- 
quirements of Section 621(d) of the Revenue Act of 


ce 


1932, was apparently bottomed upon the fact that “no 


Fj 


books of account or sales records were produced and no 
explanation for their nonproduction was made at the 
hearing” [Opinion of the trial judge, Tr. p. 108]. 


The testimony as to whether the Pacific Company had 
or had not included the additional tax in the price of the 
tires it had previously sold with respect to which sales 
the additional tax was subsequently assessed (a supposi- 
tion manifestly absurd on the face of it) took the form 
of a written stipulation as to what the auditor and cashier 
of the taxpayer, who kept its books and records and knew 
their contents, would testify if called as a witness [Tr. 
pp. 83-86, 90-92]. No right was reserved in the stipula- 
tion or elsewhere to object to the competency of this testi- 
mony as secondary or not the best evidence and no proper 
objection on that ground was in fact made. 


Not until it filed its reply brief [Tr. p. 263] following 
the conclusion of the trial [Tr. p. 261] was the point 
raised that this stipulated testimony was not material 
because “not the best evidence to show that the tax was 
not passed.” The ruling of the court, if such it may be 
termed, upon this objection was made for the first time in 
its opinion’ [“Conclusion of the Court on the Merits of 
the Action,” Tr. pp. 95-108] rendered December 31, 1940. 


Shortly thereafter and on February 3, 1941, some six 
months before the making and entry of judgment in the 
cause {Tr. p. 158], appellant moved to reopen the case 
to admit further proof [Tr. pp. 110-135]. It was urged 
as a first ground therefor: 

“that no right was reserved in the defendant to object 
to the testimony set forth in the stipulation of facts 


1Because the ruling of the court on the objection there first appears, 
the opinion was included in the transcript of the record. 


ie. 


on the ground that it was not the best evidence and 
that plaintiff and its counsel were not aware of any 
misunderstanding or basis for misunderstanding of 
counsel with reference thereto and did not anticipate 
that said stipulation made in open court would or 
could be construed by the court to permit the defend- 
ant to object to such testimony on the ground that it 
was not the best evidence.”” | Tr. p. 112.] 


In support of the motion was an affidavit, amongst others, 
of George Hubbell that he could and would show from the 
books of account and records of Pacific Company, its in- 
voices, inventory records, manufacturing records, sales 
records and cost records that his testimony as set forth in 
the Stipulation of Facts filed in the cause was in all re- 
spects true and correct and from which records he could 
show that the tax was not passed on to the vendees of 
Pacific Company |Tr. pp. 129-130]. The court on April 
15, 1941, denied the motion to reopen to admit further 
proof [Tr. pp. 139-140] and on August 4, 1941, judg- 
ment was entered in favor of the Government. 


In view of the fact that it was not until after the con- 
clusion of the trial, at a time when appellant was pre- 
cluded from remedying the supposed defect, that objection 
was first taken to the testimony in support of appellant's 
case, it was manifest error on the part of the trial court 
to refuse appellant the right to reopen to introduce the 
books and records themselves if these constituted the only 
source of evidence the trial court was willing to consider. 


When the trial judge after submission of a case con- 
cludes that material and necessary testimony which has 
been offered is not competent he should reopen the case 
of his own motion to admit further proof. 


Ss 


Paine v. St. Paul Uinon Stockyards Co. (8th C.C.A.), 
28 Fed. (2d) 463, where in reversing the trial court it 
was said, page 467: 


“Here the only evidence pointed to a contrary con- 
clusion than that reached. To some of it when 
offered there was no objection. If that evidence was 
not competent, it was nevertheless received and the 
case submitted with that evidence in. It was vital 
to the defense. If after the submission of the case 
and when it was under advisement the trial judge 
concluded that it was not competent, on his own mo- 
tion he should have reopened the case to give the 
defendants an opportunity to present competent evi- 
dence. They would have had that opportumty had 
this testimony been excluded at the trial. To exclude 
it after the conclusion of the trial, when there was 
no longer any opportunity to supply the omission, 
was to make possible a serious nuscarriage of justice, 
and was error.” 


Amsinck & Co. v. Springfield Grocer Co. (8th 
C.C Aen 7 eden Za ne coe 


“Tf it was not a final judgment, then the case re- 
mained on the docket, and the court would have the 
power at the next term, in the exercise of its judicial 
discretion, to reopen the case for the purpose of 
receiving newly discovered evidence, or any other 
purpose consonant with justice and a correct de- 
cision, and unless there was clear abuse of such dis- 
cretion the appellate court will not interfere.” 


In Hormel v. Helvering, Commissioner of Int. Rev., 
312 U. S. 552, 85 L. Ed. 1037, the Supreme Count 
remanding a cause to the Board of Tax Appeals to take 


a 


further evidence upon the question at issue, stated, page 
peaep. 1041 of 85 L. Ed): 


“Rules of practice and procedure are devised to 
Puemote the ends of justice, not to defeat thei 
[eee «6Orderly rules oi procedure do not wequine 
sacrifice of the rules of fundamental justice.” 


Arkwright Mills v. Commissioner of Int. Rev. 
feta. CoA.) 


Appeal was taken from the Processing Tax Board of Re- 
view for error on the part of the Board in rejecting plain- 
tiff’s offered testimony to prove that the increased margin 
of profit it enjoved in the tax period was attributable to 
a greater demand for its cotton goods than to the passing 
on of the processing tax. In reversing and remanding 
the cause, the court said: 
“The evidence was rejected simply on the ground that 
in the judgment of the Board it was not the type of 
proof required by the statute to rebut the statutory 
presumption. In this action there was error. The 
statute permits the use of any evidence which is perti- 
nent to the questions to be determined. The evidence 
offered was pertinent and possessed of probative 
force. and would have justified a finding in the claim- 
ant’s favor.” 


The general rule with reference to the reopening of a 
case to admit of further proof is thus stated in 64 Corpus 
igo ital, § 179, page 158: 

“A motion to reopen a case for the purpose of in- 
troducing further evidence in the cause is addressed 


1This decision has not vet appeared in the reports and the correct cita- 
tion will be given in our reply brief. The decision can be found in 194] 
Prentice-Hall, Federal Tax Service, Volume IV, 61,036. 
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to the sound discretion of the court, the exercise of 
which is not subject to review, unless there has been 
an abuse thereof. The discretion is to be hberally 
exercised in behalf of allowing the whole case to be 
presented, for the best advancement of the ends of 
justice. While the exercise of the court’s discretion 
should not be hampered by unreasonable conditions, 
such discretion is judicial and not arbitrary. It 
should be reasonably exercised so as not to injure 
the opposite party through surprise or otherwise, and 
so as not to deprive either party of the opportunity 
to introduce material evidence.” 


While we by no means concede or even imply that the 
evidence which was adduced was either insufficient or in- 
competent satisfactorily to establish that the additional 
tax had not been added to the price of the tires with re- 
spect to the sale of which the extra tax was assessed, we 
do urge that to the extent the trial court’s adverse decision 
was predicated upon the insufficiency or incompetency of 
the evidence to establish this fact it erred in not permit- 
ting appellant to further prove, if necessary, this vital 
fact from the books and records themselves if those con- 
stituted the only evidence the trial court was willing to 
entertain. 


Conclusion. 


In conclusion, it is the appellant’s earnest contention that 
the judgment of the trial court in this cause should be 
reversed for the errors to which we have adverted: that 
appellant was not prohibited by § 3477 of the Revised 
Statutes from prosecuting this action; that it was neces- 
sarily and sufficiently established that the additional manu- 
facturer’s excise tax was not, and in fact could not have 
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been, included in the price of the tires upon the sales of 
which the extra tax was subsequently assessed and _ col- 
lected; and, that if this fact was sufficiently established, 
it matters not that it was proved by appellant rather than 
by the dissolved taxpayer itself. Finally, that if the trial 
court felt that the original records were necessary to 
satisfy it that the amount of the tax had not been added 
to the price of the tires sold, it erred in refusing appellant 
the opportunity to produce this other evidence. 


When it is recalled that in the language of the trial 
court itself [Conclusion of Law II, Tr. p. 154] the ap- 
pellee has “erroneously, illegally and unjustly demanded 
and collected” $16,450.39 from appellant’s wholly owned 
and now dissolved subsidiary, the tenuous grounds upon 
which the judgment for the government was based crum- 
ble under the weight of reason, the authorities and the 
equities, all of which unanimously demand that the judg- 
ment of dismissal be reversed. 


Respectfully submitted, 
F, C. Lresiie and 
NEWLIN & ASHBURN, 
Attorneys for Appellant. 


Wee. LESLIE, 

Ray J. CoLEMAN, 

Hupson B. Cox, 
Of Counsel. 


APPENDIX. 


eeuom 602, Revenue Act of 1932 (26 U.S.C.A. 
§3400: “There shall be imposed upon the following articles 
sold by the manufacturer, producer, or importer, a tax at 
the following rates: 


“(1) Tires wholly or in part of rubber, 21%4 cents a 
pound on total weight (exclusive of metal rims or rim 
bases), to be determined under regulations prescribed by 
the Commissioner with the approval of the Secretary.” 


Beemon O2Z1(d), Revenue Act of 1932 (26 U.S.C A. 


§3343(d)): “No overpayment of tax under this chapter 
shall be credited or refunded (otherwise than under sub- 
section (a) ), in pursuance of a court decision or otherwise, 
unless the person who paid the tax establishes, in accord- 
ance with regulations prescribed by the Commissioner with 
the approval of the Secretary, (1) that he has not included 
the tax in the price of the article with respect to which 
it was imposed, or collected the amount of tax from the 
vendee, or (2) that he has repaid the amount of the tax to 
the ultimate purchaser of the article, or unless he files 
with the Commissioner written consent of such ultimate 
purchaser to the allowance of the credit or refund.” 


Seemon 020, Reveniie Act of 1932 (26 U.S.C.A. 
§3448) : 

“(a) Every person liable for any tax imposed by this 
chapter other than taxes on importation shall make 
monthly returns under oath in duplicate and pay the taxes 
imposed by this chapter to the collector for the district in 
which is located his principal place of business or. if he 
has no principal place of business in the United States, 
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then to the collector at Baltimore, Maryland. Such re- 
turns shall contain such information and be made at such 
times and in such manner as the Commissioner, with the 
approval of the Secretary, may by regulations prescribe. 


“(b) The tax shall, without assessment by the Com- 
missioner or notice from the collector, be due and payable 
to the collector at the time so fixed for filing the return. 
If the tax is not paid when due, there shall be added as 
part of the tax interest at the rate of 6 per centum per 
annum from the time when the tax became due until 
paid.” 


Act May 12, 1933, Chapter 25, Vitle 1) §lo (7a 


C. A. §616(a)): “Upon the sale or other disposition of 
any article processed wholly or in chief value from any 
commodity with respect to which a processing tax is to be 
levied, that on the date the tax first takes effect or wholly 
terminates with respect to the commodity, is held for sale 
or other disposition (including articles in transit) by any 
person, there shall be made a tax adjustment as follows: 


(1) Whenever the processing tax first takes effect, 
there shall be levied, assessed, and collected a tax to be 
paid by such person equivalent to the amount of the 
processing tax which would be payable with respect to 
the commodity from which processed if the processing 
had occurred on sichidatess ou” 


‘““(2) Whenever the processing tax is wholly terminated, 
(A) there shall be refunded or credited in the case of a 
person holding such stocks with respect to which a tax 
under this chapter has been paid, or (B) there shall be 
credited or abated in the case of a person holding such 
stocks with respect to which a tax under this chapter is 
payable, where such person is the processor liable for the 


ee 


payment of such tax, or (C) there shall be refunded or 
credited (but not before the tax has been paid) in the 
case of a person hoiding such stocks with respect to which 
a tax under this chapter is payable, where such person is 
not the processor liable for the payment of such tax, a 
sum in an amount equivalent to the processing tax which 
would have been payable with respect to the commodity 
from which processed if the processing had occurred on 
such date:” 


meme lay i2, 1933, Chapter 25, Title 1, 89(2) (Faas. 
C. A. §609(a)): ““To obtain revenue for extraordinary 
expenses incurred by reason of the national economic emer- 
gency, there shali be levied processing taxes as hereinafter 
provided. When the Secretary of Agriculture determines 
that any one or more payments authorized to be made 
under section 608 of this title are to be made with respect 
to any basic agricultural commodity, he shall proclaim 
such determination, and a processing tax shall be in effect 
with respect to such commodity from the beginning to the 
marketing year therefor next following the date of such 
proclamation; * * * The processing tax shall be 
levied, assessed, and collected upon the first domestic 
processing of the commodity, whether of domestic pro- 
duction or imported, and shall be paid by the processor. 
The rate of tax shall conform to the requirements of sub- 
section (b). Such rate shall be determined by the Secre- 
tary of Agriculture as of the date the tax first takes effect. 
and the rate so determined shall. at such intervals as the 
Secretary finds necessary to effectuate the declared policy. 
be adjusted by him to conform to such requirements. The 
processing tax shall terminate at the end of the marketing 
year current at the time the Secretary proclaims that all 
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payments authorized under section 608 of this title which 
are in effect are to be discontinued with respect to such 
commodity. The marketing year for each commodity 
shall be ascertained and prescribed by regulations of the 
Secretary of Agriculture: Provided, That upon any 
article upon which a manufacturers’ sales tax is levied 
under the authority of chapter 20 of Title 26 and which 
manufacturers’ sales tax 1s computed on the basis of 
weight, such manufacturers’ sales tax shall be computed 
on the basis of the weight of said finished articles less the 
weight of the processed cotton contained therein on which 
a processing tax has been paid.” 


Revised Statutes 83477, 31 U.S.C. A. §203: 


“$203. Assignments of claims void. All transfers and 
assignments made of any claim upon the United States, 
or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, orders, 
or other authorities for receiving payment of any such 
claim, or of any part or share, thereof, except as provided 
in section 204 of this title, shall be absolutely null and 
void, unless they are freely made and executed in the 
presence of at least two attesting witnesses, after the 
allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the payment 
thereof. Such transfers, assignments, and powers of 
attorney, must recite the warrant for payment, and must 
be acknowledged by the person making them, before an 
officer having authority to take acknowledgments of deeds, 
and shall be certified by the officer; and it must appear by 
the certificate that the officer, at the time of the acknowl- 
edgment, read and fully explained the transfer, assign- 
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ment, or warrant of attorney to the person acknowledg- 
ing the same. The provisions of this section shall not 
apply to payments for rent of post-office quarters made 
by postmasters to duly authorized agents of the lessors.”’ 


Section 902, Revenue Act of 1936 (7 U.S.C. A. §644): 


“No refund shall be made or allowed, in pursuance of 
court decisions or otherwise, of any amount paid by or 
collected from any claimant as tax under this chapter, 
unless the claimant establishes to the satisfaction of the 
Commissioner in accordance with regulations prescribed 
by him, with the approval of the Secretary, or to the 
satisfaction of the trial court, or the Board of Review in 
cases provided for under section 648 of this title, as the 
case may be— 


“(a) That he bore the burden of such amount and has 
not been relieved thereof nor reimbursed therefor nor 
shifted such burden, directly or indirectly, (1) through 
inclusion of such amount by the claimant, or by any per- 
son directly or indirectly under his control, or having 
control over him, or subject to the same common control, 
in the price of any article with respect to which a tax was 
imposed under the provisions of this chapter. or in the 
price of any article processed from any commodity with 
respect to which a tax was imposed under this chapter. 
or in any charge or fee for services or processing; (2) 
through reduction of the price paid for any such com- 
modity; or (3) in any manner whatsoever: and that no 
understanding or agreement. written or oral, exists where- 
by he may be relieved of the burden of such amount. be 
reimbursed therefor, or may shift the burden thereof :” 


= 
Section 903, Revenue Act of 1936 (7 U.S.C. A. §645): 


“No refund shall be made or allowed of any amount 
paid by or collected from any person as tax under this 
chapter unless, after June 22, 1936, and prior to July 1, 
1937, a claim for refund has been filed by such person in 
accordance with regulations prescribed by the Commis- 
sioner with the approval of the Secretary. All evidence 
relied upon in support of such claim shall be clearly set 
forth under oath. The Commissioner is authorized to 
prescribe by regulations, with the approval of the Secre- 
tary, the number of claims which may be filed by any 
person with respect to the total amount paid by or col- 
lected from such person as tax under this chapter, and 
such regulations may require that claims for refund of 
processing taxes with respect to any commodity or group 
of commodities shall cover the entire period during which 
such person paid such processing taxes.” 


Revised Statutes §3220 (26 U.S. C. A. §3770(a)(1)): 


“83770(a) (1): Except as otherwise provided by law 
in the case of income, estate, and gift taxes, the Commis- 
sioner, subject to regulations prescribed by the Secretary, 
is authorized to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, all penalties 
collected without authority, and all taxes that appear to be 
unjustly assessed or excessive in amount, or in any man- 
ner wrongfully collected.” 


